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Lawyers, Non-Lawyers and Mediation:
Rethinking the Professional Monopoly
from a Problem-Solving Perspective
Jacqueline M. Nolan-Haleyt
ABSTRACT

Mediation is a big business today that is practiced by lawyers and non-lawyers, and is closely related to the business of
law. Lawyers have a long-standingmonopoly on the law business and do not look favorably on sharingtheir power with nonlawyers. This phenomenon is odd because it occurs at the same
time that the legal profession is beginning to embrace a new ethic
of problem-solving that honors the values of collaboration and
power-sharing among professionals in multiple disciplines.
Lawyers protect their professional monopoly through the unauthorized practice of law ("UPL") doctrine that limits the practice
of law to licensed professionals who have satisfied educational
and moral requirements and have been admitted to state bars.
The organized bar's use of UPL regulations to suppress competition from non-lawyer mediators has caused tensions and turf
battles that inhibit the high-quality development of mediation as
a profession. As a result, the public, especially unrepresented
parties,lose out. In this Article, I call for a moratorium on mediation turf battles, and sketch a proposal that will advance the
culture of problem-solving in the legal profession.
I commence by describingthe problem of blurred boundaries
between the legal profession and the emerging mediationprofession that leaves non-lawyer mediators across the country unsure
of where they stand. I describe the legal profession's traditional
weapon against non-lawyer competition, the UPL doctrine, and
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show that the consumer protection rationalefor UPL regulation
is a myth.
I then demonstrate the empirical reality of mediation practice, how it often slides into the practice of law, and discuss the
variety of ways that non-lawyer mediators pretend they are not
engaged in law practice in order to protect themselves from UPL
exposure. I call for greater honesty about what is happening today in mediation practice and argue that the question is not
about who owns or controls mediation, but, rather how we
should regulate it andprotect parties in ways that safeguard the
core values of both the legal profession and the emerging mediation profession.
Finally, I sketch a proposal that would modify UPL regulations to allow non-lawyer mediators more freedom in mediation
practice and that would encourage the legal profession to respond to the needs of the emerging mediation profession by contributing its unique expertise in ethics development.
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INTRODUCTION

The legal profession is beginning to embrace a new ethic of problem-solving that values collaboration, power-sharing, 1 and non-adversarial methods of dispute resolution over traditional legal
processes. Whether prompted by failing ideals, a need for healing, or
millennial reflection, a professional soul-searching has taken hold
such that the view of the lawyer as problem-solver is gaining credibility over the hired-gun or gladiator image that has dominated the
American legal landscape for so long. 2 The rhetoric of the alternative
1. In this Article, the concept of power-sharing by lawyers refers to attitudes
and behaviors that respect the abilities of non-lawyers to make meaningful contributions towards activities related to the law. Current examples of power-sharing include client-centered counseling and interdisciplinary problem-solving projects.
2. See generally ANTHONY T. KRONMAN, THE LOST LAWYER: FAILING IDEALS OF
THE LEGAL PROFESSION (The Belknap Press of Harvard University Press 1995) (1993).
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dispute resolution ("ADR")3 movement and the practice of mediation
in court-annexed programs, in particular, has been and continues to
4
be a powerful force in this transformation.
But the old adversarial ethic has not yet been fully displaced,
and power-sharing with non-lawyers is neither a familiar nor comfortable experience for American lawyers. While ADR and mediation
may offer a transformative path for lawyers who seek a more problem-solving approach to conflict, 5 it also presents new challenges in

working with non-lawyers who are actively involved in the business
of dispute resolution as mediators and arbitrators. Critics within the
legal profession bemoan the opportunism of non-lawyers "get[ting] on
the bandwagon." 6 At the same time, non-lawyers, many of whom
have already arrived there, show no signs of retreat from the business of ADR.
The ADR movement, and mediation in particular, offers the legal
profession a different view of access to the law and, in the process, an
expansion of the law's ambit. Lawyers have a long-standing monopoly over the business of law, 7 and have generally believed that this
business belongs exclusively to lawyers. 8 For over one hundred
years, this belief has been protected by the unauthorized practice of
3. See generally STEPHEN B. GOLDBERG ET AL., DISPUTE RESOLUTION: NEGOTIATION, MEDIATION, AND OTHER PROCESSES (3d ed. 1999). The term "ADR" has been
defined as "alternative" or "appropriate" dispute resolution. It is commonly understood to refer to processes that supplement full-fledged court adjudication of disputes.
Such processes include negotiation, mediation, arbitration, and assorted combinations of these.
4. In his Introduction to JOHN R. VAN WINKLE, MEDIATION: A PATH FOR THE
LOST LAWYER, (2001), Jerome Shesteck, former president of the American Bar Association, describes ADR as the "hot button" in the development of the law today with
mediation as its most "promising province [because] its development transforms the
goals and values of the traditional legal process in our justice system. And it has deep
implications for the nature of a civil society." Jerome Shesteck, Introduction to JOHN
R. VAN WINKLE, MEDIATION: A PATH FOR THE LOST LAWYER, at vii (2001).
5. See JOHN R. VAN WINKLE, MEDIATION: A PATH FOR THE LOST LAWYER 45
(2001) (describing the author's conversion from litigation practice to ADR as characterized by "evangelistic fervor").
6. See Dan Trigoboff, More States Adopting Divorce Mediation, 81 A.B.A. J. 32,
32 (1995) (referring to nonlawyer mediation in family cases).
7. See John S. Dzienkowski & Robert J. Peroni, Multidisciplinary Practiceand
the American Legal Profession:A Market Approach to Regulating the Delivery of Legal
Services in the Twenty-First Century, 69 FORDHAM L. REV. 83 (2000) ("The modern
American legal profession has long maintained that lawyers must control the practice
of law."); see generally Bruce A. Green, The DisciplinaryRestrictions on Multidisciplinary Practice: Their Derivation, Their Development, and Some Implications for the
Core Values Debate, 84 MINN. L. REV. 1115 (2000).
8. See Thomas R. Andrews, Nonlawyers in the Business of Law: Does the One
Who Has the Gold Really Make the Rules?, 40 HASTINGS L.J. 577 (1989).
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law ("UPL") doctrine limiting the practice of law to licensed professionals who have satisfied educational and moral requirements and
have been admitted to state bars. 9 This doctrine gives almost absolute control of legal business to lawyers. Individuals engaging in activity that even resembles the practice of law are vulnerable, risking
exposure to civil and criminal penalties.
Mediation, becoming as integral a part of the corporate setting as
the court system, has flourished in both the private and public sectors. Along with the growth of the mediation business and its connection to the justice system has come the organized bar's interest in the
enforcement of unauthorized practice regulations against non-lawyers. As a result, mediators and other problem-solving experts now
join accountants, probate, tax and divorce counselors, multidisciplinary practitioners ("MDPs"), 10 and others whose professional activities have been challenged as encroaching on the practice of law.1 1
Mediation practice today operates under the haunting shadows of
UPL regulation.
As the organized bar struggles with issues of professionalism, a
growing movement for professional autonomy is taking hold within
the dispute resolution community. This movement threatens the exclusive power that the legal profession has enjoyed in the business of
resolving conflict. Paradoxically, as the field of dispute resolution
moves in the direction of professionalization, legal ethics scholars de12
bate whether law should be considered a profession or a business.
It seems to be the business, and not the profession of law, that drives
efforts to limit and curtail the problem-solving activities of non-legal
9. See Derek A. Denckla, Nonlawyers and the UnauthorizedPracticeof Law: An
Overview of the Legal and Ethical Parameters,67 FORDHAM L. REV. 2581, 2581 (1999).
See infra notes 101-06 and accompanying text.
10. See Dzienkowski & Peroni, supra note 7, at 85. For an enlightening discussion of the social justice version of MDP's, see Louise G. Trubek & Jennifer J. Fainham, Social Justice Collaboratives:MultidisciplinaryPracticesfor People, 7 CLINICAL
L. REV. 227 (2000).
11. See John W. Cooley, Shifting Paradigms:The Unauthorized Practice of Law
or the Authorized Practiceof ADR, 55 DirP. RESOL. J. 72, 72-73 (2000).
12. Compare Russell G. Pearce, The Professionalism Paradigm Shift: Why DiscardingProfessionalIdeology Will Improve the Conduct and Reputation of the Bar, 70
N.Y.U. L. REV. 1229 (1995), with Jeffrey W. Stempel, EmbracingDescent: The Bankruptcy of a Business Paradigmfor Conceptualizing and Regulating the Legal Profession, 27 FLA. ST. U. L. REV. 25 (1999). In the view of some commentators however,
there is little doubt that law is now a business. See Terry Carter, Law at the Crossroads,A.B.A. J. 28, 30 (Jan. 2002) ("Probably the most significant change accompanying the huge growth has been the evolution from law as a profession to law as a
business. Profits per partner and revenues are the new measures of success.")
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practitioners in the field of dispute resolution, most notably in mediation practice.
The regulation of mediation practice through an unauthorizedpractice-of-law regime is resulting in unnecessary turf battles between lawyers and non-lawyers. The central claim of this Article is
that the rigidity of the UPL doctrine is ill-suited to what needs to be
regulated in the mediation field. A problem-solving perspective will
require that we should first consider the underlying needs and interests of the disputing parties in achieving justice and fairness instead
of immediately defaulting to the conceptual framework of UPL regulations. This requires a broader vision that should move us closer to
the parties being served. Then together, the legal and non-legal community can work collaboratively to develop optimal regulatory solutions that will achieve the highest quality in mediation practice.
Finally, I offer a specific proposal to modify UPL enforcement in mediation practice.
Part I of this Article describes the problem of blurred boundaries
between the legal profession and the emerging mediation profession
against the background of a developing problem-solving ethic for lawyers. 13 This Part also discusses the historical background of the ADR
movement, out of which current mediation practice arises. Part II describes how the legal profession uses the threat of UPL regulations to
suppress competition from non-lawyers. 14 Part III demonstrates the
empirical reality of mediation practice and then describes how
mediators attempt to protect themselves from UPL charges. 15 Part
IV proposes a framework for reform that modifies existing UPL regulations in mediation practice. 16 The way forward requires a bold vision for the legal profession.
PART

I

THE PROBLEM OF BLURRED BOUNDARIES

Distinguishing between the work of lawyers and the work of
mediators and dispute resolution professionals is a fuzzy enterprise.
Both lawyers and non-lawyers negotiate, mediate, and arbitrate.
While this has always been the case, today, practitioners of these
ADR processes have begun to organize themselves as a distinct profession, thereby blurring the boundaries between the legal and
emerging dispute resolution professions. What makes the situation
13.

14.
15.
16.

See infra text accompanying notes 17-87.
See infra text accompanying notes 88-196.
See infra text accompanying notes 197-237.
See infra text accompanying notes 238-317.
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even more complex is that attorneys often belong to and lead dispute
resolution organizations.
The blurring of boundaries is problematic because it creates tensions and unnecessary battles.1 7 This is an odd phenomenon because
it is happening at the same time that many in the legal profession are
embracing a new ethic of problem-solving that encourages collaboration with other disciplines and honors the values of compromise, accommodation, and reconciliation.1 8
I.

A.

ADR

AS "LAW BUSINESS"

Conflict Resolution

The ADR movement, one of the most significant developments in
the field of conflict resolution, provides a framework to address lawrelated disputes. While values such as efficiency and satisfaction
have driven the growth of mediation practice in particular, it is important to note that the primary underlying value of mediation is the
principle of self-determination-the parties affected by a dispute decide the outcome of the dispute. 19 Because this principle complements the values of other professions devoted to problem-solving
through party self-determination, ADR practice now attracts professionals from diverse disciplines including education, psychology, law
20
and social work.
ADR's relationship to traditional legal practices has set the stage
for current boundary battles. Dispute resolution activities have generated a business that is very much connected to the justice system,
17. See, e.g., Carrie Menkel-Meadow, When Dispute Resolution Begets Disputes of
Its Own: Conflicts Among Dispute Professionals, 44 UCLA L. REV. 1871, 1880-81
(1997) ("In its current state of early professionalization, ADR is a fluid field, attracting practitioners from a number of different disciplinary backgrounds . . . 'Turf
battles over who will conduct mediation sessions are played out in proposed regulatory, licensing, and 'credentializing' schemes, with each profession claiming its disciplinary knowledge is essential to the task"); Nichol M. Schoenfield, Turf Battles and
Professional Biases: An Analysis of Mediator Qualifications in Child Custody Disputes, 11 OHIO ST. J. ON Disp. RESOL. 469 (1996) (identifying the advantages and disadvantages of attorneys and mental health professionals as mediators in child
custody disputes).
18. See infra text accompanying notes 42-68.
19. Joint Code for Mediators, I, reprinted in KIMBERLEE K. KOVACH, MEDIATION:
PRINCIPLES AND PRACTICE 376 (2d ed. 2000). It should be noted that court-connected
mediation programs may be attracted more to the value of settlement than of party
self-determination.
20. See, e.g., Margaret M. Severson & Tara V. Bankston, Social Work and the
Pursuitof Justice through Mediation, 40 Soc. WORK 683, 683-84 (1995) ("mediation
...complements social work's values by empowering clients to plan their future and
doing so with a problem-solving focus.").
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the natural habitat of legal professionals. 2 1 Mandatory mediation
programs, now a common feature in state and federal courts, have
significantly contributed to the growth of an ADR industry. Thus,
what began as a conversation in search of alternatives to adjudication has resulted in the development of a highly structured legal and
22
extra-legal system for resolving disputes.
B. ADR: HistoricalBackground
23
The historical background of ADR has been well documented.
ADR practice is not a new phenomenon in the United States. 2 4 Its
modern history is rooted in labor relations and collective bargaining.25 It was not until the early 1970's that ADR assumed the attributes of a law reform movement at a time when many observers in the
legal and academic communities began to have serious concerns
about the negative effects of increased litigation. One well known effort in the search for alternatives occurred in 1976 when former Chief
Justice Warren Burger convened the Pound Conference on the
Causes of Popular Dissatisfaction with the Administration of Justice. 26 Legal academics, members of the judiciary, and public interest
lawyers joined together to find new ways of dealing with disputes.
Some of the papers that emerged from the conference shape our basic
27
theoretical understanding of ADR even today.

Scholars have described the historical development of the modern ADR movement in terms of stages progressing from innovation
21. Some observers have expressed concern with the growing interconnections
between community mediation and the court system and the public perception that
mediation is a "component of the justice system." Timothy Hedeen & Patrick G. Coy,
Community Mediation and the Court System: The Ties That Bind, 17 MEDIATION Q.
351, 362 (2000).
22. Comprehensive federal and state legislation has promoted the institutionalization of ADR and has resulted in its highly respectable status in the judicial system
and administrative agencies, as well as in the private sector. See, e.g., GOLDBERG ET
AL., supra note 3.
23. See id.
24. See, e.g., JEROLD S. AUERBACH, JUSTICE WITHOUT LAW (1983); Susan L. Donegan, ADR in Colonial America: A Covenant for Survival, 48 ARB. J. 14 (1993).
25. See WILLIAM E. SIMKIN & NICHOLAS A. FIDANDIS, MEDIATION AND THE DYNAMICS OF COLLECTIVE BARGAINING 25 (2d ed. 1986).
26. See NATIONAL CONFERENCE ON THE CAUSES OF POPULAR DISSATISFACTION
WITH THE ADMINISTRATION OF JUSTICE

(A. Leo Levin & Russell R. Wheeler eds., 1976)

[hereinafter The Pound Conference].
27. Perhaps the most frequently cited and relied upon paper is Professor Frank
Sander's Varieties of Dispute Processing, in The Pound Conference, supra note 26.
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and experimentation to institutionalization. 28 ADR began as a community-based initiative. Local citizens served as mediators in neighborhood justice centers offering community members both an
alternative to the courts and accessible justice. 29 The 1980's was an
era of innovation, with courts and corporations both experimenting
with various forms of ADR. By the end of the 1990's, ADR became
well entrenched, and scholars noted that its focus had shifted from
experimentation to institutionalization. 30 As usage increased, ADR
moved beyond its efficiency goals and helped parties achieve greater
personal satisfaction through its outcomes and enhancement of
31
relationships.
C.

The Search for ProfessionalAutonomy

The combined energy of multiple disciplines has been reflected in
a movement for professional autonomy in ADR, particularly in mediation. This movement was energized with the establishment of several professional organizations, most notably the Society of
Professionals in Dispute Resolution ("SPIDR") in 1972.32 The growth
of mediation activity in so many sectors has resulted in the notion of
mediation as an emerging profession, with its indicia of formal expertise, regulatory power and a desire by members to be accepted as
33
professionals.
28. E.g., Carrie Menkel-Meadow, Pursuing Settlement in An Adversary Culture:
A Tale of Innovation Co-Opted or "The Law of ADR," 19 FLA. ST. L. REV. 1, 6-17
(1991); GOLDBERG ET AL., supra note 3, at 6-9.
29. See, e.g., Paul Wahrhaftig, Non-Professional Conflict Resolution, in MEDIATION: CONTEXTS AND CHALLENGES 49 (Joseph E. Palenski & Harold M. Launer eds.,
1986); Edith B. Primm, The NeighborhoodJustice Center Movement, 81 Ky. L.J. 1067,
1067-82 (1992-93).
30. See GOLDBERG ET AL., supra note 3, at 6-9.
31. See, e.g., T. Kochan et al., An Evaluation of the Massachusetts Commission
Against DiscriminationAlternative Dispute Resolution Program, 5 HARV. NEGOT. L.
REV. 233, 262-65 (2000) (discussing some efficiency savings and some improved satisfaction for the parties). But see Richard C. Reuben, ConstitutionalGravity: A Unitary
Theory of Alternative Dispute Resolution and Public Civil Justice, 47 UCLA L. REV.
949 (2000).
32. SPIDR has merged with the Academy of Family Mediators ("AFM") and
CREnet and is now known as the Association for Conflict Resolution ("ACR"). ACR's
web site can be found at http://www.acresolution.org (last visited Oct. 14, 2001).
33. There is a vast literature on professions. See, e.g., Robert Dingwall, Accomplishing Profession, 24 Soc. SERv. REV. 331, 331-49 (1976); Pearce, supra note 12, at
1238-40 and accompanying notes; see generally PROFESSIONS AND PROFESSIONAL IDEOLOGIES IN AMERICA 3-69 (Gerald L. Geison ed., 1983). It should be noted, however,
that some scholars do not agree that mediation should be considered a profession.
See, e.g., Jeffrey W. Stempel, The Inevitability of the Eclectic: Liberating ADR from
Ideology, 2000 J. DIsP. RESOL. 247, 282 (2000) [hereinafter Stempel, Inevitability of
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Overall, there is a great concern with competency, quality, and
ethics in dispute resolution practice. Nowhere is this concern more
evident than in the field of mediation where efforts to certify and license mediators are taking place in many states,3 4 standards have
been drafted to insure good mediation practice, 3 5 and a number of
major organizations are involved in collaborative efforts to pass uni36
form legislation.

But, mediation is still an evolving profession and the movement
37
It is
for professional autonomy is at an early stage of development
a movement plagued with questions: Who should regulate? How
the Eclectic] (explaining the potential shortcomings of the professionalization of
mediation).
34. See, e.g., FLA. R. Civ. P. § 10.100 (2000) (establishing comprehensive guidelines for mediator certification); see generally Harold Brown, Alternative Dispute Resolution: Realities and Remedies, 30 SUFFOLK U. L. REV. 743, 784 (1997) (proposing
licensing standards for ADR providers); John D. Feerick, Toward Uniform Standards
of Conduct for Mediators, 38 S. TEX. L. REV. 455 (1997); Stephanie A. Henning, A
Framework for Developing Mediator CertificationPrograms, 4 HARv. NEGOT. L. REV.
189, 223-28 (1999) (advocating focus on training programs and performance testing in
ADR certification programs); Norma Jeane Hill, Qualification Requirements of
Mediators, 1998 J. Disp. RESOL. 37, 44-50 (1998) (discussing pros and cons of various
state certification programs); KOVACH, supra note 19; Bobby Marzine Harges, Mediator Qualifications: The Trend Toward Professionalization, 1997 BYU L. REV. 687,
703-07 (1997) (advocating specialized training for mediators in child custody and visitation disputes); Symposium, Certification of Mediators in California, 30 U. SAN
FRANCISCO L. REV. 609 (1996). Another program of note is the Voluntary Mediation
Certification Project, a collaborative effort of the Academy of Family Mediators, the
Mediator Skills Project at the University of Georgia and an advisory committee composed of representatives from Society of Professionals in Dispute Resolution, the Association of Family and Conciliation Courts, and the dispute resolution section of the
American Bar Association. For an overview of the project see Justin Kelly, Mediation
Certification Project Seeks More Time, Funding (Apr. 24, 2000), http://www.adr
world.com.
35. See John Feerick et al., Standardsof ProfessionalConduct in Alternative Dispute Resolution, 1995 J. Disp. RESOL. 95, 96 (1995); MODEL STANDARDS OF PRACTICE
FOR FAMILY AND DIVORCE MEDIATION (2000), reprinted in Symposium on Standardsof
Practice,39 FAMILY COURT REVIEW 121 (2001); Peacemakers Trust, Standards for Dispute Resolution Practice and Training (visited December 27, 2001) http://www.peace
makers.ca/links. See generally, SARAH R. COLE ET AL., MEDIATION: LAW, POLICY &

Chapter 11 (2d ed. 2000).
36. It should be noted that similar concerns exist in the more established profession of arbitration where there has also been a significant concern with ethics, competency and quality. A revision of the ethics code is being drafted and due process
protocols have been adopted by many provider organizations. See, e.g., Task Force on
Alternative Dispute Resolution in Employment, Due Process Protocol for Mediation
and Arbitration of Statutory Disputes Arising Out of The Employment Relationship
(1995) reprintedin GOLDBERG ET AL., supra note 3, at 254; The Due Process Protocol
for Mediation and Arbitration of Consumer Disputes (April 17, 1998), American Arbitration Association, DisP. RES. J. 15 (August 1998).
37. Cooley, supra note 11, at 75-76.
PRACTICE,
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should regulation be accomplished? 38 What qualifications are required?3 9 There have been some limited collaborative efforts among
different professions to achieve consensus on critical issues affecting
mediation practice. 40 But professional organizations are drawing
boundaries about what is needed before they will support uniform
efforts to regulate and are also clear in their concern that mediation
41
be considered distinct from the practice of law.
38. See, e.g., Adam Furlan Gislason, Demystifying ADR Neutral Regulation in
Minnesota: The Need for Uniformity and Public Trust in the Twenty-First Century
ADR System, 83 MINN. L. REV. 1839 (1999) (arguing for a collaborative effort towards
establishing a Board of Alternative Dispute Resolution to regulate ADR neutrals
under universal norms of ADR professional conduct); Carrie Menkel-Meadow, Ethics
in Alternative Dispute Resolution: New Issues, No Answers from the Adversary Conception of Lawyers' Responsibilities, 38 S. TEX. L. REV. 407, 412 (1997).
39. Not all dispute resolvers are in agreement that professionalization calls for
specific qualifications. See, e.g., Soc'Y OF PROFESSIONALS IN Disp. RESOL. (SPIDR), REPORT OF THE SPIDR COMMISSION ON QUALIFICATIONS (1989), reprintedin GOLDBERG ET
AL., supra note 3, at 191-95 (advocating for qualifications based on performance
rather than paper credentials). See generally Menkel-Meadow, supra note 38.
40. An interesting example of collaborative efforts is the Uniform Mediation Act
(UMA) Project. See Michael B. Getty et al., Symposium on Draftinga Uniform /Model
Mediation Act, 13 OHIO ST. J. ON DiSP. RESOL. 787 (1998); Model Mediation Law Effort Begins, DIsP. RESOL. MAG., Fall 1997, at 20. This is a project of the Uniform Law
Commissioners that involves the ABA, SPIDR and several official observers. A final
draft of the Act was presented to the NCCUSL for a final reading in July 2001. The
Drafting Committee on the UMA was convened by the National Conference of Commissioners on Uniform State Laws and the ABA. For the last two years, hearings
have been held over the text of the Act in an effort to create model legislation that can
be adopted by the individual states. The UMA was approved by the American Bar
Association in February 2002.
41. The Uniform Mediation Act Project offers another example here. Over the
course of the drafting project, two major ADR organizations stated that they would
not support the UMA unless it were limited in scope to issues that require uniformity,
provide clear confidentiality protection and provide that mediation practice is distinct
from the practice of law. The depth of reflection about the profession is significant
with the following eleven fundamental principles offered to guide SPIDR and AFM's
support for the Uniform Mediation Act:
(1) it addresses only those areas (such as confidentiality) where uniformity it
required; (2) Preserves party empowerment and self-determination; (3) Provides adequate, clear and specific confidentiality protections and, where necessary, limited and clearly defined exceptions that would maintain mediation
as an effective confidential process in which people are free to discuss issues
without fear of disclosure in legal or investigatory procedures; (4) Reflects an
understanding of diversity of mediation styles and the range of disputes mediated; (5) Is easily understood by mediation participants; (6) Preserves mediation as a process that is separate and distinct from the practice of law,
arbitration, and judicial proceedings; (7) Provides that mediators may come
from a variety of professional and non-professional backgrounds; (8) Provides
procedural protections for the disputants, the mediator, and the process
when exceptions to confidentiality are raised; (9) Adequately addresses how
mediators, parties and representatives are to comply, if at all, with
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THE NEW CULTURE OF PROBLEM-SOLVING

A. Lawyers and Problem-Solving
Over the last twenty years, interest in the theory and practice of
problem-solving as an approach to lawyering has paralleled developments in the ADR and mediation movements. The essential attribute
of a problem-solving orientation is a focus on parties' underlying
needs and interests rather than on their articulated positions. 4 2 A
rapidly growing literature admonishes lawyers to shed adversarial
clothing, think outside the litigation box, embrace creativity, create
value, and move into the twenty-first century as problem-solvers
rather than as gladiators. 43 At the same time, there has been a growing interest in the development of problem-solving courts that are
mandatory reporting requirements that may be required by law or professional ethical standards; (10) Preserves the impartiality of the mediator; and
(11) Takes into consideration the special concerns raised when the threat of
violence is present. Justin Kelly, NationalADR Groups Lay Out Terms for
Uniform Mediation Act, (July 20, 2000), http://www.adrworld.com.
42. Professor Carrie Menkel-Meadow's classic article on legal problem-solving in
negotiation describes its essential structure. Carrie Menkel-Meadow, Toward Another
View of Legal Negotiation: The Structure of Problem Solving, 31 UCLA L. REV. 754,
760 (1984). A more popularized version of problem-solving is described in ROGER
FISHER & WILLIAM URY, GETTING TO YES: NEGOTIATING AGREEMENT WITHOUT GIVING
IN (2d ed. 1991).

43. See, e.g., Paul Brest, The Responsibility of Law Schools: EducatingLawyers
as Counselors and Problem Solvers, 58 LAW & CONTEMP. PROBS. 5 (1995); Paul Brest
& Linda Hamilton Krieger, Lawyers as Problem Solvers, 72 TEMPLE L. REV. 811
(1999); James M. Cooper, Towards a New Architecture:Creative Problem Solving and
the Evolution of Law, 34 CAL. W. L. REV. 297, 314 (1998); Alan M. Lerner, Law &
Lawyering in the Workplace: Building Better Lawyers by Teaching Students to Exercise CriticalJudgment as Creative ProblemSolver, 32 AKRON L. REV. 107 (1999); Carrie Menkel-Meadow, Aha? Is Creativity Possible in Legal Problem-Solving and
Teachable in Legal Education? 6 HARV. NEGOT. L. REV. 97 (2001); Carrie MenkelMeadow, When Winning Isn't Everything: The Lawyer as Problem Solver, 28 HOFSTRA
L. REV. 905 (2000); Carrie Menkel-Meadow, Taking Problem-Solving Pedagogy Seriously: A Response to the Attorney General, 49 J. LEGAL EDUC. 14 (1999); Carrie
Menkel-Meadow, To Solve Problems, Not Make Them: IntegratingADR in the Law
School Curriculum,46 SMU L. REV. 1995, 2003 (1993); Linda Morton, Teaching Creative Problem Solving: A ParadigmaticApproach, 34 CAL. W. L. REV. 375 (1998); Andrea Kupfer Schneider, Building a Pedagogy of Problem-Solving: Learning to Choose
Among ADR Processes, 5 HARv. NEGOT. L. REV. 113 (2000); Susan P. Sturm, From
Gladiatorsto Problem-Solvers:Connecting Conversations about Women, the Academy,
and the Legal Profession, 4 DUKE J. GENDER L. & POL'Y 119 (1997); James C. Freund
& Donald C. Langevoort, Teaching Problem Solving-New Business Lawyers Need to
Know How to Find the Deal, Bus. L. TODAY, July/August 1999, at 32; The Lawyer as
Creative Problem Solver Conference, California Western School of Law and ABA Section of Legal Education and Admission to the Bar, Feb. 24-26, 2000 (On file at CPR);
Into the 21st Century: Thought Pieces on Lawyering, Problem-Solving and ADR, ALTERNATIVES (CPR Inst. Disp. Resol., New York, N.Y.), Jan. 2001. See also ROBERT H.
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more responsive to litigants' specific needs than traditional law
4 4

courts.

Law schools have joined in the venture as well. Beginning in the
early 1980's, critics of traditional legal education criticized law
schools for their emphasis on training law students for combat, competition and rivalry rather than for reconciliation and accommodation. 4 5 Over the last twenty years, the study of ADR has become part
of the law school curriculum both in clinical and theory courses .46 In
1992, the MacCrate Report, an American Bar Association ("ABA")
Task Force Report on Legal Education and Professional Development, identified problem-solving as one of the ten fundamental lawy47
ering skills that were important for practicing lawyers to possess.
Over the past ten years, several funding sources have devoted re48
sources to developing a problem-solving pedagogy in law schools
and significant programs have devoted considerable efforts to examining the role of the lawyer as problem-solver. 4 9 Some scholars have
MNOOKIN ET AL., BEYOND WINNING: NEGOTIATING TO CREATE VALUE IN DEALS AND Dis-

PUTES (2000), wherein the authors devote three chapters to a "problem-solving" ap-

proach to negotiation.
44. See e.g., Symposium, Problem-Solving Courts: From AdversarialLitigation to
Innovative Jurisprudence,__ FORDHAM URB. L.J. __ (forthcoming 2002) (based on
conference held at Fordham Law School, February 28-March 1, 2002).
45. Derek Bok, A Flawed System of Law Practiceand Law Teaching, 33 J. LEGAL
EDUC. 570 (1983).
46. Directory of Law School Alternative Dispute Resolution Courses and Programs (2000) published by the American Bar Association, Section of Dispute Resolution. Law student chapters of ADR have developed and mediation advocacy and
negotiation competitions are becoming as common as trial advocacy competitions.
Robert B. Moberly, Symposium, Introduction:Dispute Resolution in the Law School
Curriculum: Opportunities and Challenges, 50 FLA. L. REV. 583 (1998); Suzanne J.
Schmitz, Giving Meaning to the Second GenerationofADR Education:Attorney's Duty
to Learn aboutADR and What They Must Learn, 1999 J. DISPUTE RESOL. 29; Suzanne
J. Schmitz, What Should We Teach in ADR Courses?: Concepts and Skills for Lawyers
Representing Clients in Mediation, 6 HARv. NEGOT. L. REV. 189 (2001).
47. Legal Educationand ProfessionalDevelopment-An EducationalContinuum,
Report of the Task Forceon Law Schools and the Profession:Narrowingthe Gap, 1992
A.B.A. SEC. LEGAL EDUC. ADMISSIONS TO THE BAR 141-51.

48. Early funding efforts began with the National Institute for Dispute Resolution ("NIDR"). The Hewlett Foundation has funded a three-year Problem Solving
Project for the Dispute Resolution Section of the American Bar Association, the Soros
Foundation has funded a Problem-Solving Project for the CPR Institute for Dispute
Resolution and the Fund for the Improvement of Post-Secondary Education has also
supports pedagogical developments. Professor Leonard Riskin of the University of
Missouri Law School played a major role in infusing ADR in the law school curriculum. See Leonard Riskin, Disseminatingthe MissouriPlan to Integrate Dispute Resolution into Standard Law School Courses: a Report on a Collaborationwith Six Law
Schools, 50 FLA. L. REV. 589 (1998).
49. The CPR Institute for Dispute Resolution has engaged in a major program,
the CPR Problem Solving and Legal Education Project availableat http://www.cpradr.
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called for less fidelity to the traditional Langdellian model of law
school pedagogy and greater emphasis on developments in cognitive
science. 50 Other scholars argue for greater recognition of the benefits
51
of interdisciplinary learning and dialogue.
B.

What is Problem-Solvingfor Lawyers?

At a basic level, it may seem silly to talk of a new movement that
looks upon lawyers as problem-solvers. Lawyers have always been
sought out as solvers of legal problems. What then is significant
about a problem-solving approach to lawyering?
Within the context of the modern problem-solving movement,
problem-solving can be understood broadly as an orientation that
moves away from positional articulation of problems to interestbased articulation of problems. This approach opens up greater possibilities for developing broadened options and solutions that more
directly respond to the parties' underlying needs. In moving away
from a positional articulation of problems, "needs" analysis takes into
account the powerful role that personal values and emotions play in
guiding our ethical and moral choices. 52 Problem-solving fits into a
broader trend of transformative law practice, holistic lawyering and
53
therapeutic jurisprudence that views law as a healing profession.

org and the Hewlett Foundation has funded a three year project of the ABA Section of
Dispute Resolution to pursue problem-solving.
50. E.g., Gary Blasi, What Lawyers Know: Lawyering Expertise, Cognitive Science, and the Functions of Theory, 45 J. LEGAL EDUC. 313 (1995).
51. E.g., Janet Weinstein, Coming of Age: Recognizing the Importance of Interdisciplinary Education in Law Practice,74 WASH. L. REV. 319 (1999); Cf. Avery Cardinal
Dulles, S.J., Catholic Social Teaching and American Legal Practice,30 FORDHAM UR(forthcoming Oct. 2002) (discussing benefits of interdisciplinary dialogue
BAN L. J. for lawyers) (copy of manuscript on file with author).
52. See e.g., Martha C. Nussbaum, UPHEAVALS OF THOUGHT: THE INTELLIGENCE
OF THE EMOTIONS (2001) (discussing the important role of emotions in formulating
ethical judgments); Robert S. Adler et al., Emotions in Negotiation: How to Manage
Fear and Anger, 14 NEG. J. 161 (1998) ("emotions are what give vitality to the values
and goals that negotiators bring to the table."); Cf.Melvin Aron Eisenberg, Private
OrderingThrough Negotiation:Dispute-Settlement and Rulemaking, 89 HARv. L. REV.
637, 654 (1976) (discussing the emotional effects of participation in adjudication and
dispute-negotiation).
53. See, e.g., BARBARA ASHLEY PHILLIPS, THE MEDIATION FIELD GUIDE: TRANSCENDING LITIGATION AND RESOLVING CONFLICTS IN YOUR BUSINESS, ORGANIZATION,
AND FAMILY LIFE (2001); STEVEN KEEVA, TRANSFORMING PRACTICES (1999); DAVID B.
WEXLER ET AL., PRACTICING THERAPEUTIC JURISPRUDENCE LAW AS A HELPING PROFESSION (2000).
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It is part of wider restorative justice and preventative law movements that value peacemaking and consensus building, and seek a
54
more humanistic approach to the practice of law.

Problem-solving can also be understood as an ability to share
decisionmaking power and engage with other actors, including nonlawyers, in the management and resolution of disputes. Thus,
projects that involve collaboration, interdisciplinary initiatives,
partnering and group decision-making are highly favored under a
55
problem-solving regime.
At a minimum, problem-solving skills require an ability to identify and analyze underlying interests, 5 6 expand resources, generate
options and help clients arrive at solutions that are truly responsive
to their needs. 5 7 With regard to basic lawyering skills, some problem-solving abilities, such as listening and decision-making, may
seem readily apparent. But the overall project of identifying and defining skills as uniquely "problem-solving," and developing an appropriate problem-solving curriculum, are on-going enterprises. 58
54. See PHILLIPS, supra note 53, at 105.
55. See, e.g., Trubek & Farnham, supra note 10 (describing power-sharing project
where lawyers and non-lawyers work jointly to meet client needs).
56. This assumes, of course, that the lawyer has acquired the baseline skill of
being able to differentiate interests from the parties' articulated positions.
57. See, e.g., Steven Keeva, What Clients Want, 57 A.B.A. J., June 2001 at 48
[hereinafter Keeva, What Clients Want] wherein the author describes a problem-solving, needs-based approach to lawyering that one client claimed has transformed her
life:
A case in point: Macie Scherick. When she hired Herz two years ago, all she
needed was for him to draft documents so she could sell her 50 percent share
of a SoHo art gallery. At least, that's all she said she needed. Indeed, it's all
she thought she needed. But Herz sensed there might be more to think
about. He asked Scherick about the business and about her partner of 15
years, and he carefully listened to her answers. The result? Well, here's how
Scherick puts it: 'He profoundly transformed my life.' Lawyers help people
all the time, in ways large and small. But transforming their lives? Scherick
insists it's true. 'Before I worked with him I had lots of fears, but that's all
gone now,' she says. 'I was stuck, and he helped me travel the road I needed
to go down.' Id. at 49-50.
58. For a sampling of different thinking on what constitutes an appropriate curriculum, compare the view of Professor Lani Guinier with that of Professor Carrie
Menkel-Meadow in CPR Problem-Solving and Legal Educ. Project, Background Compilations on Problem-Solving and the Law School Curriculum 18 (Kathleen M. Scanlon, Project Dir., 2000). According to Professor Lani Guinier:
Problem-solving in the twenty-first century may require the input of diverse
perspectives and skills, including the ability to listen as well as speak, to
synthesize as well as categorize, and to think hard about nuance and context
even when that slows down the decision-making process; insight, especially
in team contexts, benefits from the integration of mainstream and marginal
viewpoints ...
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C. Lawyers' Response to Problem-Solving:IntegratingADR into
Law Practice
The rhetoric of a problem-solving perspective for lawyers is fre60
quently equated with mediation 59 or some form of ADR practice.
Thus, lawyers' response to the developing culture of problem-solving
has been in the direction of non-adversarial dispute resolution, 6 1 and
ADR is becoming an integral part of the practice of law. 62 Rules of
professional ethics, the courtc and aspirational creeds require

Lani Guinier, Lessons and Challenges of Becoming Gentlemen, 24 N.Y.U. REV. L. &
SoC. CHANGE 1, 13 (1998). Professor Menkel-Meadow articulates her view that students would begin with more traditional courses in their first year and proceed to
specialization:
In my ideal curriculum there would be logical development, beginning with
first year courses that teach traditional theoretical and doctrinal analysis
but incorporates problem solving skills and interdisciplinary materials. The
second year would be devoted to the acquisition of more substantive knowledge (in law and other disciplines) with simulated and integrated skills
courses (on question framing, interviewing, counseling, decision-making,
problem-solving, case valuation, negotiation, mediation, facilitation, transaction planning). The third year capstone would include intensive work on one
area of specialization, advanced writing, and exposure to real clients and real
legal problem solving in clinics...
Carrie Menkel-Meadow, Taking Problem-Solving Pedagogy Seriously: A Response to
the Attorney General, 49 J. LEGAL EDUC. 14, 19-20 (March 1999). The complete report
is available at http://www.cpradr.org.
59. See Kimberlee K. Kovach, Good Faith in Mediation-Requested,Recommended
or Required? A New Ethic, 38 S.TEX. L. REV. 575, 580-81 ("Mediation provides a different paradigm for dispute resolution-one which includes collaboration ....Participants, and in particular attorney-advocates find that old behaviors are no longer
helpful nor appropriate.").
60. See Keeva, What Clients Want, supra note 57.
61. Hon. Dorothy W. Nelson, ADR in the 21st Century: Opportunities and Challenges, 6 Disp. RESOL. MAG., Spring 2000, at 3.
62. The growth in membership of the Dispute Resolution Section of the ABA and
the ADR section of the American Association of Law Schools are good examples.
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lawyers to advise clients of ADR options. 63 Many law firms have developed ADR practice sections as well. 6 4 Corporations report a growing use of ADR;6 5 over four thousand companies have signed a
corporate pledge to seriously explore ADR processes in conflicts aris66
ing with other signatories.
The rapid growth of court-annexed programs, many of which are
mandatory, has been perhaps the most significant catalyst for the incorporation of ADR into legal practice. 6 7 Mediation is the most prevalent form of court-connected ADR today. 68 When lawyers and
63. See, e.g., N. J. Sup. Ct. R. 1:40-1 (West 1998); Ark. Code Ann. § 16-7-201
(Michie 1987) (formerly codified as § 16-7-101); see generally Marshall J. Breger,
Should an Attorney Be Required to Advise a Client of ADR Options? 13 GEO. J. LEGAL
ETHICS 427, 439-42 (2000) (discussing the extent of attorney's duty to advise clients of
ADR options); Robert F. Cochran, Jr., Legal Representation and the Next Steps Toward Client Control: Attorney Malpracticefor the Failure to Allow the Client to Control Negotiation and Pursue Alternatives to Litigation, 47 WASH. & LEE L. REV. 819,
826-30 (1990) (discussing the balance between a lawyer's control, and the client's autonomy); Robert F. Cochran, Jr., ADR, the ABA, and Client Control:A Proposal that
the Model Rules Require Lawyers to Present ADR Options to Clients, 41 S. TEX. L.
REV. 183, 185-91 (1999) (discussing state rules and the Restatement (Third) of the
Law Governing Lawyers with respecting to advising clients about ADR options); COLE
ET AL., supra note 35, at Ch. 4 (2001).
64. See, e.g., Dispute Resolution Directory by Martindale-Hubbell, at http:/www.
adr.martindale.com; Dana N. Freyer, IntegratingADR: A Matter of Legal Practice,51
Disp. RESOL. J. 47, 49-50 (1996) (discussing one law firm's separate ADR section).
65. See, e.g., CORNELL1PERC INSTITUTE ON CONFLICT RESOLUTION, THE APPROPRIATE RESOLUTION OF CORPORATE DISPUTES: A REPORT ON THE GROWING USE OF ADR BY
U.S. CORPORATIONS (1998).
66. See http://www.cprard.org/pledges.htm (last visited Oct. 13, 2001). The
pledge was developed by the CPR Institute for Dispute Resolution and provides as
follows:
We recognize that for many disputes there is a less expensive, more effective
method of resolution than the traditional lawsuit. Alternative dispute resolution (ADR) procedures involve collaborative techniques which can often
spare businesses the high costs of litigation.
In recognition of the foregoing, we subscribe to the following statements of
principle on behalf of company and its domestic subsidiaries:
In the event of a business dispute between our company and another company which has made or will then make a similar statement, we are prepared
to explore with that other party resolution of the dispute through negotiation
or ADR techniques before pursuing full-scale litigation. If either party believes that the dispute is not suitable for ADR techniques, or if such techniques do not produce results satisfactory to the disputants, either party may
proceed with litigation.
http://www.cpradr.org/corppol.htm (last visited Oct. 10, 2001).
67. The ADR Act of 1998 (ADRA), 28 U.S.C.A. § 651 (West 1998) amended the
Civil Justice Reform Act of 1990, 28 U.S.C.A. § 471 (West 1998). ADRA requires that
all federal district courts establish at least one ADR program.
68. See, e.g., National Center for State Courts website stating that "mediation is
the primary ADR method used by the courts.. ." availableat http://www.ncsc.dni.us/
KMO/Topics/ADR/ADRsummary.htm.
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clients are required by court rule or statute to participate in ADR
programs, usage obviously increases and credibility is enhanced.
Some bar associations have taken the lead in thinking about standards for the mediation profession as well as providers and have of69
fered guidance to the profession at large.
Lawyers are involved both as advocates and as neutrals in ADR
processes. Serving as arbitrators, mediators, early neutral evaluators, and special masters in complex litigation, most lawyers offer a
legalized view of dispute resolution. They tend to confine their discussion of conflicts and disputes in structural categories that are familiar to them. "Cases" are referred to mediation. "Litigants"
participate in the mediation process. Their involvement has given
rise to charges that they are making ADR more adversarial and legalistic, 7 0 these processes have become more settlement-driven 7 1 and

they are attempting to co-opt the field.7 2 The most serious concerns
about lawyers' aggressive behavior arise in mediation practice. In
the view of one commentator, lawyers have "intentionally creat[ed]
an ever widening feeling of distance between the everyday citizen and
the practice of mediation. In this way, lawyers have been able to

69. See The Committee on Alternative Dispute Resolution, Mediation Standards
Checklist, Association of the Bar of the City of New York, available at http://www.
mediate.com/articles/docsOOOl.cfm. It is interesting to note that one of the standards
includes the parties right to have a "mediation advocate or legal representative" present. Standards, 3 (A)(ii). The standards include guidance on mediator qualifications,
ethics, provider organization requirements and training.
70. For example, when lawyers act as advocates in mediation, some have reported that they have taken over the mediation process from litigants, acting as the
dominant participants in the mediation process. See, e.g., Elizabeth Ellen Gordon,
Attorneys' Negotiation Strategies in Mediation: Business as Usual?, 17 MEDIATION Q.
383, 384 (2000) (reporting on a North Carolina civil mediation program in which attorneys acted as the main negotiators in mediated settlement conferences and generally disfavored litigants acting as the main participants); Jacqueline M. Nolan-Haley,
Lawyers, Clients and Mediation, 73 NOTRE DAME L. REV. 1369 (1998) [hereinafter
Nolan-Haley, Lawyers & Clients].
71. PHILLIPS, supra note 53, at 235; see also Barbara McAdoo, The Future of ADR:
Have they come for the right reason? ALTERNATIVE Disp. RESOL. IN EMP. 8, 11 (1999).
72. See Alison E. Gerencser, Alternative Dispute Resolution Has Morphed into
Mediation: Standardsof Conduct Must Be Changed, 50 FLA. L. REV. 843, 849 (1998);
John Lande, How Will Lawyering and Mediation PracticesTransform Each Other, 24
FLA. ST. U. L. REV. 839, 892-93 (1997); Carrie Menkel-Meadow, PursuingSettlement
in an Adversary Culture:A Tale of Innovation Co-Opted or "The Law ofADR," 19 FLA.
ST. U. L. REV. 1, 2-3 (1991); Jack M. Sabatino, ADR as "LitigationLite": Procedural
and Evidentiary Norms Embedded Within Alternative Dispute Resolution, 47 EMORY
L.J. 1289, 1293 (1998).
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keep the new 'given tool' (mediation) from those who are not connected to the law 'fraternity.'

73

D. New Lawyering Roles
The questions and issues raised by lawyers' involvement as neutrals in ADR have given rise to a vast ethics literature and call for
new professional responsibility rules. 74 The involvement of lawyers
as neutrals in ADR processes raises ethical issues for which little guidance currently exists. There are questions that arise when rules of
professional ethics for lawyers collide with those for neutrals. 75 The
role of the lawyer as neutral is not specifically addressed under the
ABA Model Rules or the Code of Professional Responsibility. 76 There
are new proposals to govern the conduct of neutral lawyers. 77 The
ABA Ethics 2000 Commission has also proposed a new ethics rule
that would expand the lawyer's role to include serving as a dispute
resolution neutral. 78 All of this activity has the effect of making an
Luis Arturo Pinz6n, The Productionof Power and Knowledge in Mediation, 14
Q. 3, 13 (1996).
74. See, e.g., KOVACH, supra note 19, at 298, 299; Maureen E. Laflin, Preserving
the Integrity of Mediation Through the Adoption of Ethical Rules for Lawyer73.

MEDIATION

Mediators, 14 NOTRE DAME J. L. ETHICS & PUB. POL'Y 479, 481 (2000).

75. See, e.g., Laflin, supra note 74, at 480-81; Michael Moffitt, Loyalty, Confidentiality and Attorney-Mediators:ProfessionalResponsibility in Cross-ProfessionalPractice, 1 HARv. NEGOT. L. REV. 203, 204 (1996).
76. The role of lawyer as an advocate in processes such as mediation also raises
questions that I have addressed elsewhere. See, e.g., Nolan-Haley, Lawyers & Clients,
supra note 70.
77. The CPR Georgetown Commission has issued a Draft Model Rule to govern
the conduct of lawyers who act as neutrals. The Preamble Model Rule explains the
need for a new professional responsibility regime to govern the conduct of lawyers
who act in non-representational capacities:
This Rule applies to the lawyer who acts as third party neutral to help represented or unrepresented parties resolve disputes or arrange transactions
among each other. When lawyers act in neutral, non-representational capacities, they have different duties and obligations in the areas addressed by
this Rule than lawyers acting in a representational capacity. The current
Model Rules are silent on lawyer roles as third party neutrals, which are
different from the representational functions addressed by the Model Rules
of Professional Conduct and judicial functions governed by the Judicial Code
of Conduct.
The full text of the Model Rule is available at http://www.cpradr.org/cpr-george.html.
78. The new Rule 2.4 provides: "A lawyer serves as a third-party neutral when
the lawyer assists two or more persons who are not clients of the lawyer to reach a
resolution of a dispute or other matter that has arisen between them. Service as a
third-party neutral may include service as an arbitrator, a mediator or in such other
capacity as will enable the lawyer to assist the parties to resolve the matter." Approved by the ABA House of Delegates in February 2002. See http://www.abanet.org/
cpr/e2k-rule2.4html. See generally Douglas H. Yarn, Lawyer Ethics in ADR and the
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attorney's neutral work in ADR a "lawyering role" and gives the legal
profession a greater sense of claiming ADR practice for its own. To
the extent that lawyers incorporate ADR into their legal practice, it
becomes legitimized as another "lawyering role," and with this exclusivity comes greater ownership claims on ADR practice by lawyers.
E. Paradox of the Problem-Solving Culture
Despite the new ethic created by the culture of problem-solving
with its emphasis on collaborative processes, the old adversarial ethic
has not been fully displaced. Boundary conflicts, control and monopolistic behavior are still apparent and as tensions mount between lawyers and non-lawyers over ownership of ADR, in particular,
mediation practice.
The joinder of legal and non-legal professionals in the mediation
community has created a conceptual collision course driven by proprietary questions: Should any one group dominate the field and if so,
are others displaced? Should lawyers be involved in shaping mediation practice? Both legal and non-legal professionals are somewhat
uncomfortable with these questions. Dispute resolution professionals
fear that their emerging profession is under attack by the organized
bar. Their fears are supported by rhetoric on "how to defend themselves against the mounting attack on the ADR profession" and "a
call to arms against the threat of the 'lawyerization' and parochialization of alternative dispute resolution practices." 79 Their fears may be
justified. With the expansion of court mediation programs and with
more lawyers trained in mediation skills, there is a greater demand
by lawyers for mediation business8 0 In fact, in some contexts, only
81
lawyers are permitted to mediate.
Recommendations of Ethics 2000 to Revise the Model Rules of Professional Conduct:
Considerationsfor Adoption and State Application, 54 ARK. L. REV. 207 (2001).
79. See, e.g., Cooley, supra note 11, at 72 (introduction to the article describes it
as "a call to arms against the threat of the 'lawyerization' and 'parochialization' of
alternative dispute resolution practices).
80. According to one empirical study, "lawyers are begging for work." Professor
Thomas Metzloff, Remarks at AALS ADR Program, Washington, D.C. (January
2000).
81. Many dispute resolution programs and court-connected ADR programs permit only lawyers to act as neutrals. Telephone interview with Donna Stienstra, Federal Judicial Council (April 2001). For example, the U.S. District Court for the
District of Columbia adopted rules in April 2001 that would require mediators to have
ten years of legal practice and be a member of the D.C. Circuit's bar in addition to
mediation training and experience. Justin Kelly, D.C. CircuitAdopts Strict Mediation Confidentiality, Immunity Rules, ADR News (Apr. 4, 2001), at http://www.adr
world.com.
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The legal profession has its own economic concerns. Dispute resolvers from outside the legal profession have been encouraged to
adapt their skills to mediation and offer parties an alternative to litigation. Consider the following comment in a social work journal:
"While the utilization of mediation is still limited, the need to contain
costs, to be more time-efficient, and to reduce the backlog in courts,
will advance the field of mediation. It is anticipated that mediation
will eventually be considered the appropriate form of dispute resolution rather than as an alternative to litigation. Social workers have
many opportunities to be at the forefront in this exciting and chal'8 2
lenging field of practice.
The greatest area of tension between lawyers and non-lawyers
has been in mediation practice.8 3 For non-lawyers, the entry of lawyers has caused a great deal of discomfort. Lawyers trying to carve
Patricia E. Edwards, Opportunitiesfor Social Workers in Mediation, OASW
at 8, 14 (Ontario Ass'n. Soc. Workers) Winter 1996. For an enlightening discussion of social workers and lawyers working as a team on behalf of clients
see Mary Ann Forgey & Ann Moynihan, Law and Social Work Team Practice:Com82.

NEWSMAGAZINE,

municating about the Basics, INTERDISCIPLINARY REPORT ON AT-RISK CHILDREN &

FAMILIES, May/June 1999, at 17-32 (copy on file with author).
83. While the bar has focused some of its energies on excluding non-lawyers from
arbitration, the bulk of its attention has been directed toward mediation practice. Arbitration has been the traditional alternative to the court adjudication of disputes in
the United States. From the revolutionary through the colonial era until the present
time, arbitration has flourished as an informal adjudicatory process, providing flexibility, efficiency and neutral decision-makers with expertise in the subject matter.
See e.g., Bruce H. Mann, The Formalizationof Informal Law: ArbitrationBefore the
American Revolution, 59 N.Y.U. L. REV. 443 (1984). Non-lawyers have a long history
of serving as arbitrators in this country.
In recent years, the legal profession's major concern with non-lawyer participation in arbitration is not with those who serve as neutrals but with those who represent parties in arbitration proceedings. Most recently, the concern has been with
securities industry arbitration and with what one commentator has described as the
"booming cottage industry for nonlawyer advocates who openly solicit investors to
pursue claims against their stockbrokers to recover losses." As a result of the Supreme Court's endorsement of mandatory arbitration clauses in broker-dealer customer agreements, securities arbitration has become the primary method of resolving
disputes between brokers, dealers and customers. The inability of small investors to
obtain legal counsel to pursue claims against brokers and dealers in arbitration has
contributed in part to an area of non-lawyer practice, labeled "non-attorney representatives" (NAR) by the Securities Industry Conference.
The involvement of non-lawyers as party advocates has raised concern with the
unauthorized practice of law doctrine. After numerous complaints, the Securities Industry Conference (SICA) conducted a two-year study of the issue. Although it concluded that NAR practice may constitute the unauthorized practice of law, it left the
issue to individual states for regulation. Some states have specifically barred nonlawyers from representing individuals in securities-related matters. See John P.
Cleary, Protecting the Public, Not Anyone's Turf: The Unlicensed Practice of Law in
Securities Arbitration, 26 PEPP. L. REV. 543 (1999).
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out a niche in a pre-existing field threaten their lay counterparts who

fear that the power of the bar and the growth of court-connected programs may exclude them. Tensions between legal and non-legal professionals who practice mediation have reached such a level of
passion that use of the term "non-lawyer" in mediation has been labeled "pejorative."8 4 Despite the work of some lawyers committed to

fostering a problem-solving ethic, lawyers' entry into the developing
profession of mediation has been compared to "the proverbial bull in
the china shop."8 5 Mediator and lawyer David Hoffman observes
with candor: "Many of my colleagues in the bar believe that their law
degrees alone qualify them to be dispute resolvers, and they have little regard for the thousands of mediators who come from a variety of
professional and nonprofessional backgrounds." 6
The paradox of the new problem-solving ethic challenges the le-

gal community. Despite the prevailing rhetoric of collaboration, compromise and peacemaking,8

7

the problem of blurred boundaries

between the legal profession and the emerging dispute resolution
profession has raised serious conflicts, particularly in court-con-

nected ADR programs. In the following section, I describe these conflicts with particular focus on mediation practice, and discuss how
the organized bar has used the threat of UPL enforcement to minimize competition from non-lawyers.
PART

I.

II

ADR

BOUNDARY CONFLICTS

AND THE PRACTICE OF LAW

As ADR and mediation, in particular, began to develop as a pro-

fession, scholars and practitioners explored whether mediation constituted the practice of law and if so, what results flowed from that

conclusion.8 8 Part of their concern was directed at lawyers in their
84. Lemoine D. Pierce, It's Time to Get Rid of the Term "Non-Lawyer", Letter to
the Editor, DisP. RESOL. MAG., Fall 1998, at 2. For other concerns with use of the
term non-lawyer see Ericka B. Gray, What's In a Name? A Lot When "Non"- Is Involved, 15 NEGOTIATION J. 103 (1999).
85. See David A. Hoffman, Is There a Niche for Lawyers in the Field of Mediation?
15 NEGOTIATION J. 107 (1999) wherein the author claims: "Some lawyers have entered
the field of mediation like the proverbial bull in the china shop, with little regard for
the hard work that pioneers in the field have done to develop standards for training,
ethics, and qualifications."
86. Id.
87. The extent to which the prevailing rhetoric has taken firm hold in the world
of real lawyering practice is questionable.
88. See, e.g., Andrew S. Morrison, Is Divorce Mediation the Practice of Law? A
Matter of Perspective, 75 CAL. L. REV. 1093 (1987); Peter S. Adler, Lawyer & Non-
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new roles as third party neutrals. Specifically, mediation practice by
lawyers, sparked considerable debate about the relevant ethical rules

governing lawyer behavior.8 9 Several questions arose: Do lawyermediators engage in representation during the mediation process?
How does this implicate conflict of interest rules? Is mediation covered under the ancillary practice rules?90 Many of these concerns re-

lated to ongoing but separate debates about the merits of
"facilitative" versus "evaluative" forms of mediation practice, 9 1
whether lawyers serving as neutrals could give legal advice to parties

Lawyer Mediation: Speculations on Brewing Controversy, 33 NAT'L L. INST. Disp.
RESOL. F. 45 (1997); James B. Boskey, Mediation and the Practice of Law: Two Sides
of Different Coins, 33 NATL L. INST. Disp. RESOL. F. 39 (1997); Dorothy J. Della Noce,
Mediation Could Be the Practice of Law, But It Doesn't Have to Be, 33 NAT'L INST.
Disp. RESOL. F. 16 (1997); Bryant Garth, Is Mediation the Practiceof Law: The Wrong
Question, 33 NAT'L L. INST. DiSP. RESOL. F. 34 (1997); Kimberlee K. Kovach, Mediation the Practice of Law? Not!, 33 NAT'L L. INST. Disp. RESOL. F. 37 (1997); Carrie
Menkel-Meadow, Is Mediation the Practice of Law, 14 ALTERNATIVES, 57 (1995);
BRUCE E. MEYERSON, Lawyers Who Mediate Are Not PracticingLaw, 14 ALTERNATIVES
74 (1996); Bruce Myerson, Mediation and the Practice of Law, 3 Disp. RESOL. MAG.
No.2, at 11 (1996); Lemoine D. Pierce, Is Mediation the Practice of Law?: Questions
Arising Out of the Crisis Within the American Legal Community, 33 NAT'L L. INST.
Disp. RESOL. F. 31 (1997); Larry Ray & Prudence Kestner, Is Mediation the Practiceof
Law? 33 NAT'L L. INST. Disp. RESOL. F. 1 (1997). More recently, John Cooley has
questioned whether or not this is the proper inquiry. Cooley suggests instead that the
inquiry should be re-framed to ask "what is the proper practice of mediation within
the larger practice of ADR?" Cooley, supra note 11, at 75. For a discussion of recent
bar rulings on this question, see commentary accompanying ABA Section on Dispute
Resolution, Resolution on Mediation and the Unauthorized Practice of Law, infra note
193.
89. See, e.g., SPIDR Annual Conference, September 1999, Baltimore Maryland,
Panel Discussion on Unauthorized Practice; Symposium, Is Mediation the Practiceof
Law? 33 NAT'L L. INST. Disp. RESOL. F. (1997); Wendy Woods, Model Rule 2.2 and
Divorce Mediation: Ethics Guideline or Ethics Gap?, 65 WASH. U. L.Q. 223, 223-24
(1987) (advocating a new ethical rule to govern conduct of lawyers in mediation); Sandra E. Purell, Comment, The Attorney as Mediator-InherentConflict of Interests?, 32
UCLA L. REV. 986, 986 (1985) (examining what constitutes the practice of law and
whether mediation is the practice of law).
90. MODEL RULES OF PROF'L CONDUCT R. 5.7(b) (1994) (defines law-related services as, "services that might reasonably be performed in conjunction with and in
substance are related to the provision of legal services, and that are not prohibited as
unauthorized practice of law when provided by a nonlawyer.")
91. See infra text accompanying notes 186-93.
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during a mediation proceeding and whether they could draft settlement agreements.9 2 Scholars argued that if mediation were the practice of law, new professional responsibility rules were needed for
93
lawyers.
An equally serious part of the practice of law concern was with
non-lawyers. Much of the concern in mediation has been with the activities of non-lawyer neutrals engaged in divorce mediation. In the
early 1980's several bar association ethics committees issued opin94
ions regarding the permissible boundaries of divorce mediation.
Typical inquiries in most opinions concern whether mediation constitutes the practice of law, the extent to which non-lawyers may participate in the mediation process and the extent to which lawyers
may participate in mediation with non-lawyers or alone. Concern
with unauthorized practice pervades the opinions. 9 5 Except for what
seems to be leniency towards not-for-profit mediation services, non96
lawyers were generally restricted in their mediation activities.
92. Ethics 2000, Draft Rule 2.4, (2002) at http://www.abanet.org/cpr/e2k-rule-2.4.
html (remaining silent on whether lawyers as neutrals can give advice to parties in an
ADR proceeding and whether they can draft settlement agreements).
93. See generally Menkel-Meadow, supra note 38; Menkel-Meadow, supra note
17; Arthur Garwin, Double Identity: Ethics Issues Do Not Disappearfor Lawyers Who
Serve as Mediators, 84 A.B.A. J. 88 (1998); Jonathan A. Beyer, PracticingLaw at the
Margins: Surveying Ethics Rules for Legal Assistants and Lawyers Who Mediate, 11
GEO. J. LEGAL ETHICS 411 (1998); Michelle D. Gaines, Comment, A ProposedConflict
of Interest Rule for Attorney-Mediators, 73 WASH. L. REV. 699 (1998); Glen Sato, Comment, The Mediator-Lawyer:Implications for the Practice of Law and One Argument
for Professional Responsibility Guidance-A Proposal for Some Ethical Considerations, 34 UCLA L. REV. 507 (1986).
94. See Linda J. Silberman, ProfessionalResponsibility Problems of Divorce Mediation, 16 FAM. L.Q. 107 (1982).
95. E.g., Maryland S.B.A. Comm. on Ethics, No. 80-55A (1980) (Maryland opinion
cautions mediators to "be aware of what constitutes the practice of law and carefully
avoid it."); Bd. of Prof. Resp. of Supreme Ct. of Tenn. Formal Ethics Op. 83-F-39
(1983) (holding that divorce mediation constitutes the practice of law even though the
parties are informed that the mediators do not provide legal counsel and the parties
are encouraged to seek independent legal counsel); Connecticut Bar Ass'n Committee
on Professional Ethics Informal Op No 83-1 (1982), 9 FAM. L. REP. 2013 (1982) (nonlawyer mediator's legal advice constitutes the unauthorized practice of law); North
Carolina State Bar Ethics Committee Op (1980) discussed in N. C. Bar Q. at 4 (Sept.
1980) (drafting agreement to mediate divorce dispute is the unauthorized practice of
law). Compare Ass'n of the Bar of the City of New York Comm. On Prof. and Jud.
Ethics, No. 80-23 (1980) (New York opinion recognized the possibility that non-lawyers could engage in mediation without engaging in unauthorized practice).
96. E.g., Bd. of Prof. Resp. of Supreme Ct. of Tenn. Formal Ethics Op. 85-F-98
(1985), reprinted in TENN. B. J. at 36 (May/June 1986) (approving a not-for-profit mediation service by non-lawyers). Bd. of Prof. Resp. of Supreme Ct. of Tenn. Formal
Ethics Op. 83-F-39 (1983) (disapproving a for-profit mediation service by non-lawyers
two years earlier).
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In general, commentators offered different views on the extent to
which non-lawyers could engage in law-related activities. Some
scholars argued that it was unwise to prohibit an explanatory discussion of law by non-lawyer mediators, but that it would not be a good
idea to sanction it completely. 9 7 Others distinguished between
"facilitative" and "evaluative" styles of mediation practice, arguing
that laypersons should be permitted to engage in facilitative mediation, but only lawyers should be permitted to practice evaluative mediation. 98 Others argued for uniform standards to govern UPL and
mediation practice. 99
The escalating boundary battle between lawyers and non-lawyers in ADR has proceeded along an historically predictable course.
The legal profession has sought refuge in the protections offered by
the UPL doctrine while dispute resolution professionals respond that
their practices do not amount to the practice of law. 100 The following
sections offer a brief background of UPL regulation in the United
States. This area has been the subject of extensive commentary and
my purpose here is to explain it in light of the issues and questions
raised by the involvement of non-lawyers in the emerging mediation
profession.
II.

THE UNAUTHORIZED PRACTICE OF LAW DOCTRINE

The UPL doctrine limits the practice of law to licensed attorneys
who have satisfied educational and moral requirements. Every state
regulates the unauthorized practice of law by statute, case law 0 1 or a
97. Nancy Rogers & Craig McEwen, Mediation and the Unauthorized Practiceof
Law, 23 MEDIATION Q. 23, 23 (1989).
98. See, e.g., Joshua R. Schwartz, Laymen Cannot Lawyer, But is Mediation the
Practiceof Law? 20 CAnRDozo L. REV. 1715, 1745-46 (1999).
99. David A. Hoffman & Natasha A. Affolder, Mediation and UPL: Do Mediators
Have a Well-founded Fear of Prosecution?,6 A.B.A. DisP. RESOL. MAG. 20, 20 (2000).
Curiously, there has been much less concern in the literature with non-lawyers who
participated in arbitration, one of the oldest forms of ADR in this country, where nonlawyers traditionally serve as neutrals. Most interest here is found in the reports of
securities industries groups. The focus was not on the neutral providing services as it
was in mediation but on non-lawyers representing parties during securities arbitration proceedings. See, e.g., Cleary, supra note 38, at 543-44.
100. See infra text accompanying notes 229-31 (describing approaches taken by
mediation practitioners to avoid UPL violations).
101. For an analysis of case law on unauthorized practice of law, see JOHN F. SUTTON & JOHN S. DZIENKOWSKI, CASES AND MATERIALS ON THE PROFESSIONAL RESPONSIBILITY OF LAWYERS 231-41 (West 1989). See also STANDING COMM. ON LAWYERS'
RESPONSIBILITY FOR CLIENT PROTECTION, A.B.A. 1994 SURVEY AND RELATED MATERIALS ON THE UNAUTHORIZED PRACTICE OF LAw/NONLAWYER PRACTICE, (1996) (survey
and analysis of UPL statutes in the fifty states) [hereinafter ABA UPL/NONLAWYER
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combination of both. Unauthorized practice rules apply both to nonlawyers and to attorneys who are not licensed to practice in a particular state 10 2 or who assist non-lawyers in the unauthorized practice of
law. 10 3 UPL enforcement methods vary and may rest with bar associations, supreme court committees or civil and criminal law enforcement through the attorney general or public prosecutor's
office.' 0 4 When cases are not resolved through negotiated settlements,10 5 remedies may take the form of injunction, criminal prosecution, criminal contempt and quo warranto writs. 10 6 Overall, there
has been a decrease in enforcement activity over the last thirty
07
years.'
The ethical rules that regulate a lawyer's professional behavior,
the 1969 ABA Model Code of Professional Responsibility and the
1983 ABA Model Rules of Professional Conduct, offer consumer protection as the rationale for UPL rules. Consumers need to be provided with competent professional judgment and protected from
PRACTICE]. For a recent survey of state UPL regulations, see Yvonne A. Tamayo, Defining the Practice of Law in the 21st Century, ABA CONFERENCE ON PROFESSIONAL
RESPONSIBILITY, Appendix B (2000).
102. See, e.g., Birbrower, Montalbano, Condon & Frank v. Superior Court, 949
P.2d 1 (Cal. 1998). The court upheld the refusal of a California corporation to pay a
New York law firm for work they did in California while preparing for an arbitration
that took place in San Francisco because they were not members of the California bar
and thus were engaged in the unauthorized practice of law. See CAL. CIv. PROC. CODE
§ 1282.4 (West 2002) (post-Birbrower amendment allowing out-of-state attorneys to
represent parties in private arbitration proceedings without violating the unauthorized practice of law regulations).
103. Model Rule 5.5(b) prohibits lawyers from "assist[ing] a person who is not a
member of the bar in the performance of activity that constitutes unauthorized practice of law." MODEL RULES OF PROF'L CONDUCT R. 5.5(b) (1983), reprinted in Stephen

Gillers & Roy D. Simon, Regulation of Lawyers, Statutes and Standards (2001). The
Model Code's Disciplinary. Rule 3-101(A) prohibits aiding a non-lawyer in unauthorized practice of law. MODEL CODE OF PROF'L RESPONSIBILITY DR3-101 (A) (1983).
Canon 3 states that "A Lawyer Should Assist in Preventing Unauthorized Practice."
MODEL CODE OF PROF'L RESPONSIBILITY, Canon 3. See also CHARLES W. WOLFRAM,
MODERN LEGAL ETHICS 846-49 (West 1986) (discussing lawyers' assisting unauthorized practitioners, multi-jurisdictional practice, suspended or disbarred lawyers and
occupationally disqualified lawyers).

104. See Elizabeth Michelman, Guiding the Invisible Hand: The Consumer Protection Functionof UnauthorizedPracticeRegulation, 12 PEPP. L. REV. 1, 4-5 (1984). See
generally Deborah L. Rhode, Policingthe ProfessionalMonopoly: A Constitutionaland
Empirical Analysis of Unauthorized PracticeProhibitions,34 STAN. L. REV. 1 (1981)
[hereinafter, Rhode, Policing the Professional Monopoly].
105. See WOLFRAM, supra note 103, at 845.
106. See Denckla, supra note 9, at 2592. See also WOLFRAM, supra note 103, at
845-46.
107. See Denckla, supra note 9, at 2585; ABA COMMISSION ON NONLAWYER PRACTICE, NONLAWYER ACTIVITY IN LAw-RELATED SITUATIONS: A REPORT WITH RECOMMENDATIONS 23-32 (1995) [hereinafter COMMISSION ON NoN-LAWYER PRACTICE].

Spring 2002]

Lawyers, Non-Lawyers and Mediation

ineffective assistance of counsel.10 8 The assumption is that lawyers
are forced to exhibit a level of education and ethical standards 0 9
whereas non-lawyers are not regulated "as to integrity or legal competence by the same rules that govern the conduct of [lawyers]."11 °
Likewise, case law refers to the state's interest "in preventing legally
untrained shysters who pose as attorneys from milking the public for
pecuniary gain." 1'
A.

HistoricalBackground
The history of efforts to regulate the unauthorized practice of law

has been well documented. 112 Restrictions against the unauthorized
practice of law can be traced to the colonial era.1 13 Courts attempted
1 4
to control who would appear before them as advocates for clients.
In the non-litigation context, however, non-lawyers were permitted to
engage in a wide variety of legal assistance activities including draft-

ing wills, 1 5 giving legal advice, and preparing legal documents.

16

The legal profession's organized opposition to the unauthorized
practice of law began in 1930, a time described by Weckstein as "a
108. EC 3-1 instructs that "[tihe prohibition against the practice of law by a layman is grounded in the need of the public for integrity and competence of those who
undertake to render legal services." MODEL CODE OF PROF'L RESPONSIBILITY EC 3-1
(1983).
109. EC 3-2 defines the lawyer's "competent professional judgment" as "the product of a trained familiarity with law and legal processes, a disciplined, analytical approach to legal problems, and a firm ethical commitment." Denckla, supra note 9, at
2593 (quoting MODEL CODE OF PROF'L RESPONSIBILITY EC 3-2 (1981)).
110. MODEL CODE OF PROF'L RESPONSIBILITY EC 3-3 (1983).
111. Hackin v. Arizona, 389 U.S. 151, 151-52 (1967).
112. See generally JAMES W. HURST, THE GROWTH OF AMERICAN LAW: THE LAW
MAIERs 319-25 (1950); Barlow F. Christenson, The UnauthorizedPracticeof Law: Do
Good Fences Really Make Good Neighbors-OrEven Good Sense? 1980 AM. B. FOUND.
RES. J. 159-201; Mary C. Daly, Choosing Wise Men Wisely: The Risks and Rewards of
PurchasingLegal Services from Lawyers in a MultidisciplinaryPartnership,13 GEO.
J. LEGAL ETHICS 217, 248-52 (2000); Rhode, Policing the ProfessionalMonopoly, supra
note 104, at 6-11.
113. COMMISSION ON NONLAWYER PRACTICE, supra note 107, at xi. Christenson,
supra note 112.
114. Several states did allow non-lawyers to appear as advocates. The era of nonlawyer practice ended at the time of the Civil War with the rise of bar associations
and the beginnings of the growth of professionalism. Denckla, supra note 9, at 2583.
115. WOLFRAM, supra note 103, at 825-26.
116. HURST, supra note 112, at 319. Three of these activities are prohibited today
as the unauthorized practice of law. Denckla, supra note 9, at 2583. See also WOLFRAM, supra note 103, at 825.
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period of economic depression when lawyers, along with almost everyone else, were struggling to protect their livelihood from competition and economic catastrophe." 1 17 In this year, the ABA established
a committee on unauthorized practice and began to encourage state
bar associations to do the same. 1 18 Four years later, the ABA began
publication of the Unauthorized PracticeNews and a few years later
began negotiating statements of principle with potential competitors
about the permissible limits of their activities. 119 Not until the Supreme Courts' decision in Goldfarb v. Virginia State Bar,1 20 subjecting anticompetitive activity by bar associations to the federal
antitrust laws, did UPL activity begin to subside.
B. Defining UPL
Efforts to define the "unauthorized practice of law," or conversely
the "practice of law," are characterized, at best, by longstanding ambiguity. The ethical rules governing lawyers' behavior do not define
unauthorized practice and instead leave it to the states for individual
determination.1 2 1 There is little uniformity in the definition of unauthorized practice or law practice. 122 This is not surprising as the
manner in which the practice of law is defined varies among the
states.1 23 Despite the uncertainties of what constitutes the practice
of law, vagueness challenges to UPL statutes have been routinely
124
rejected.
117. Donald Weckstein, Limitations on the Right to Counsel: The Unauthorized
Practice of Law, 1978 UTAH L. REV. 649, 674.
118. The New York County Lawyers Association established an unauthorized
practice committee as early as 1914 to respond to competition from title and trust
companies. HURST, supra note 112, at 323.
119. WOLFRAM, supra note 103, at 825-26.
120. 421 U.S. 773 (1975). The ABA dismantled its unauthorized practice committee in 1984. See ABA UPL/NNLAWYER PRACTICE, supra note 101, at xiv.
121. EC 3-5 states: "What constitutes unauthorized practice of law in a particular
jurisdiction is a matter for determination by the courts of that jurisdiction." MODEL
CODE OF PROF'L RESPONSIBILITY EC 3-5 (1983).
122. A common critique is the lack of definition both of UPL and of the practice of
law. See, e.g., Rhode, Policingthe ProfessionalMonopoly, supra note 104, at 81; Laurel S. Terry, A Primeron MDPS: Should the "No"Rule Become a New Rule?, 72 TEMP.
L. REv. 689 (1999).

123. See Michelman, supra note 104, at 4, 5.
124. See, e.g., Unauthorized Practice of Law Comm. v. Parsons Tech., Inc., 1999
WL 47235 (N.D. Tex. 1999), vacated and remanded, 179 F.3d 956 (5th Cir. 1999) (involves Quicken Financial Software); Drew v. Unauthorized Practice of Law Comm.,
970 S.W.2d 152 (Tex. App. 1998), reh'g overruled (July 1998), review denied (Oct 1,
1998); State v. Rogers, 705 A.2d 397 (N.J. Super. Ct. App. Div. 1998), cert. denied, 718
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Three of the most common tests applied by courts in determining
whether activity constitutes the practice of law are: (1) the Professional Judgment Test focusing on whether the relevant activity is one
that requires specialized training and skills; 1 25 (2) the "Traditional
Area of Practice" Test which defines law practice as that which lawyers do; 126 (3) the "Incidental"Legal Services Test, or the flip side of
the traditional area of practice test which examines whether the challenged activity by non-lawyers is consistent with being "an adjunct to
a routine in the business or commercial world that is not itself law
1 27
practice."
A number of exceptions to the scope of UPL regulations have
been recognized. Apart from self-representation, which is recognized
as a constitutional right, 128 states also recognize the following situations: cases in which a personal attorney-client relationship is absent; 129 nonlawyer representation before state and federal

A.2d 1214 (N.J. 1998); Lawline v. Am. Bar Ass'n., 956 F.2d 1378 (7th Cir. 1992) (upholding against vagueness challenge a state ethical rule prohibiting lawyers from assisting others in the unauthorized practice of law).
125. WOLFRAM, supra note 103, at 836.
126. EC 3-5 offers a functional understanding of what lawyers do: "The practice of
law relates to the rendition of services for others that call for the professional judgment of a lawyer. The essence of the professional judgment of the lawyer is his educated ability to relate the general body and philosophy of law to a specific legal
problem of a client. MODEL CODE OF PROF'L RESPONSIBILITY EC 3-5 (1983). See WOLFRAM, supra note 103, at 836, for a critique of this test.
127. WOLFRAM, supra note 103, at 836. See, e.g., Cultum v. Heritage House Realtors, Inc., 694 P.2d 630, 633 (Wash. 1985). Application of New York County Lawyers
Ass'n ("Bercu"), 78 N.Y.S.2d 209 (N.Y. App. Div. 1948), affd 299 N.Y. 728, 87 N.E.2d
451 (N.Y. 1948). This exception is generally limited to nonlawyers who do not charge
for their services. Rhode, Policing the Professional Monopoly, supra note 104, at 8283. The incidental test has been criticized for its failure to consider the interests in
protecting the public welfare. See Agran v. Shapiro, 273 P.2d 619, 625 (Cal. Ct. App.
1954). It should be noted that several other tests have also been used by the courts.
See Denckla, supra note 9, at 2588-89. Rhode, Policing the Professional Monopoly,
supra note 104, at 81-85.
128. See Faretta v. Cal., 422 U.S. 806, 807 (1975). MODEL CODE OF PROF'L RESPONSIBILITY EC 3-7 (1983).
129. Michelman, supra note 104, at 7.
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administrative agencies 130 and small claims courts; 13 1 representation by supervised law students in a law school clinic; 13 2 publishers'
First Amendment rights to create and sell do-it-yourself legal kits; 133
and scriveners rights to assist in completing forms as long as no ad4
vice is given.'3
C.

UPL Today

In general it may be said that UPL enforcement varies considerably across the country. It is pursued actively in some states 135 such
as Texas 13 6 and Florida, 13 7 and almost ignored in others. 138 In the
wake of the MDP debate, however, many states have increased their
130. See Robert G. Heiserman, Nonlawyer PracticeBefore FederalAdministrative
Agencies Should Be Discouraged, 37 ADMIN. L. REV. 375 (1985) (proceedings of the
colloquium sponsored by the ABA Standing Comm. on Lawyers' Responsibility for
Client Protection); Jonathan Rose, Nonlawyer PracticeBefore FederalAdministrative
Agencies Should Be Encouraged, 37 ADMIN. L. REV. 363 (1985) (proceedings of the
colloquium sponsored by the ABA Standing Comm. On Lawyers Responsibility for
Client Protection); Gregory T. Stevens, The Proper Scope of Nonlawyer Representation
in State Administrative Proceedings:A State Specific BalancingApproach, 43 VAND.
L. REV. 245 (1990).

131. See Ryan J. Talamante, We Can't All Be Lawyers... Or Can We? Regulating
the Unauthorized Practiceof Law in Arizona, 34 ARIz. L. REV. 873, 885 (1992).
132. See People v. Perez, 594 P.2d 1 (Cal. 1979); Kathleen Eleanor Justice, There
Goes the Monopoly: The California Proposalto Allow Nonlawyers to PracticeLaw, 44
VAND. L. REV. 179, 189, n.61 (1991).
133. This exception applies as long as there is no relationship between the buyer
and seller on how to use the kit. See, e.g., In re Thompson, 574 S.W.2d 365, 369 (Mo.
1978); NJ State Bar Ass'n v. Divorce Ctr. of Atlantic County, 477 A.2d 415 (N.J. Super
Ct. Ch. Div. 1984). See generally Patricia J. Lamkin, Annotation, Sale of Books or
Forms Designed to Enable Laymen to Achieve Legal Results Without Assistance of Attorney as Unauthorized Practiceof Law, 71 A.L.R. 3d 1000 (1976).
134. See, e.g., Florida Bar v. Brumbaugh, 355 So. 2d 1186, 1194 (Fla. 1978).
135. See, e.g., Arons et. al. v. Office of Disciplinary Counsel of the Sup. Ct. of Del.,
756 A.2d 867 (Del. 2000).
136. See William H. Brown, Legal Software and the UnauthorizedPracticeof Law:
Protectionor Protectionism, 36 CAL. W. L. REV. 157 (1999) (discussing Unauthorized
Practice of Law Committee v. Parsons Tech., 1999 WL 47235 at 1 (N.D. Tex. Jan. 22,
1999) and Nolo press case); Fadia v. Unauthorized Practice of Law Comm., 1991 WL
275167 (Tex. App. 1991), opinion withdrawn and superseded on denial of reh'g by 830
S.W.2d 162 (Tex. App. 1992) (selling of forms without more is the unauthorized practice of law). See generally, State Bar of Texas Task Force Recommendation of a New
Statutory Definition for the Unauthorized Practiceof Law, 64 TEX. B.J. 860 (October
2001).
137. See, e.g., Florida Bar v. Eubanks, 752 So.2d 540 (Fla. 1999); Florida Bar v.
Catarcio, 709 So.2d 96 (Fla. 1998).
138. There have been several proposals to allow lay persons to engage in limited
law practice. See, e.g., Justice, supra note 132, at 193-210.

Spring 2002]

Lawyers, Non-Lawyers and Mediation

UPL activities and the ABA has expressed renewed interest in UPL
13 9
enforcement.
Over the last twenty-five years, 140 state court UPL litigation represents a mix of roughly seven general categories of cases: employ14 2
ment issues raised at administrative hearings, 14 1 divorce,
adoption, 143 child support,1"" insurance,1 4 5 real estate" 4 6 and mortgage cases. 147 The largest area of case law relates to real estate and
mortgage issues. Individual states brought charges against non-attorneys involved in a variety of activities that constituted the practice
148
of law, including providing advice or 'typing services' for divorce,
immigration 149 or bankruptcy filings. 150 The largest single area of
state involvement was in attorney disciplinary proceedings. 15 1 The
139. Concerned with lax enforcement of UPL regulations, the ABA House of Delegates, at its 1999 Annual Meeting, passed a resolution sponsored by the Ohio State
Bar Association that would increase the enforcement of unauthorized practice regulations and require the ABA to collect data on unauthorized practice. Gillers & Simon,
supra note 103, at 304-05. The resolution requires every jurisdiction to:
(1) establish and implement effective procedures for the discovery and investigation of any apparent violation of its laws prohibiting the unauthorized
practice of law and to pursue active enforcement of those laws, and (2) require the ABA to establish and support a mechanism for identifying and reporting to state, local, and territorial bar associations and designated
authorities instances of persons or organization engaging in the unauthorized practice of law in more than one jurisdiction.
American Association of Law Schools, Professional Responsibility Newsletter (Spring
2000).
140. Analysis of cases prior to 1980 have been discussed at length elsewhere. See
Rhode, Policing the Professional Monopoly, supra note 104; Christenson, supra note
112.
141. See, e.g., Hunt v. Maricopa County Emp. Merit Sys. Comm'n, 619 P.2d 1036,
1041 (Ariz. 1980); State ex rel. Pearson v. Gould, 437 N.E.2d 41, 43 (Ind. 1982); State
Bar of Mich. v. Galloway, 369 N.W.2d 839, 843 (Mich. 1985).
142. E.g., Unauthorized Practice of Law Comm. of the Sup. Ct. of Colo. v. Grimes,
759 P.2d 1 (Colo. 1988); The Fla. Bar v. Brower, 402 So.2d 1171 (Fla. 1981).
143. E.g., State v. Thierstein, 371 N.W.2d 746 (Neb. 1985).
144. E.g., Furtado v. Furtado, 402 N.E.2d 1024 (Mass. 1980).
145. E.g., In re Allstate Ins. Co., 772 S.W.2d 947 (Mo. 1987); Profl Adjusters, Inc.
v. Tandon, 433 N.E.2d 779 (Ind. 1982).
146. E.g., Kunz v. Warren, 725 P.2d 794 (Colo. App. 1986).
147. E.g., Miller v. Vance, 463 N.E.2d 250 (Ind. 1984); Midwest Home Sav. & Loan
Ass'n v. Ridgewood, Inc., 463 N.E.2d 909 (Ill. App. Ct. 1984).
148. E.g, The Fla. Bar v. Furman, 451 So.2d 808 (Fla. 1984).
149. E.g., Unauthorized Practice of Law Comm. v. Cortez, 692 S.W.2d 47 (Tex.
1985).
150. E.g., State ex rel. Disciplinary Comm'n of the Sup. Ct. of Ind. v. Crofts, 500
N.E. 2d 753 (Ind. 1986).
151. E.g., In the Matter of Discipline of Jorissen, 391 N.W. 2d 822 (Minn. 1986);
State ex rel. Nebraska State Bar Ass'n v. Frank, 363 N.W. 2d 139 (Neb. 1985); In re
Yamaguchi, 515 N.E.2d 1235 (Il. 1987); In re Knutson, 405 N.W.2d 234 (Minn. 1987).
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states were also heavily involved in criminal prosecution that incorporated UPL charges, 15 2 or in cases where defendants requested the
15 3
aid of lay representation.
The majority of UPL cases brought in federal court involve bankruptcy issues. 154 Non-lawyers are typically charged with assisting
parties in drafting and filing petitions. 15 5 This is not a surprising
revelation, considering the significant increase in consumer bank156
ruptcy filings by pro se debtors.
D. LiteratureReview
Over the last twenty-five years, UPL regulation has been the
subject of extensive criticism and proposals for change. 15 7 Some
152. E.g., Gaines v. State, 341 S.E.2d 252 (Ga. Ct. App. 1986); Rogers. v. State,
487 So.2d 57 (Fla. Dist. Ct. App. 1986).
153. E.g., Skuse v. State, 714 P.2d 368 (Alaska Ct. App. 1986).
154. Other UPL cases in federal court include contract actions, Servidone Construc. Corp. v. St. Paul Fire & Marine Insurance Co., 911 F. Supp. 560 (N.D.N.Y.
1995), civil forfeiture, U.S. v. One Parcel of Real Property Located at No. 14-1, 899 F.
Supp. 1415 (D.V.I. 1995), securities issues, Bacon v. Smith Barney Shearson Inc., 938
F. Supp. 98 (D.N.H. 1996) and debt collection, Lewis v. ACB Business Services Inc.,
135 F.3d 389 (6th Cir. 1998).
155. See, e.g., In re Soulisak, 227 B.R. 77 (E.D.V.A. 1998); In re Buck, 219 B.R. 996
(E.D.T.N. 1998). For a discussion of cases decided earlier, see Valerie Walsh Johnson,
The Unauthorized Practice of Law and the Federal Bankruptcy Section 341(A) Meeting of Creditors,23 MEMPHIS ST. U. L. REV. 629 (1993).
156. Susan Block-Lieb, A Comparison of Pro Bono Representation Programs for
Consumer Debtors, 2 Am. BANKR. INST. L. REV. 37, 37 (1994) ("While many are aware
that consumer bankruptcy filings have more than doubled in the fifteen years since
the enactment of the Bankruptcy Code, . . . few are aware that a substantial and
increasing number of these consumer bankruptcy petitions are filed pro se by debtors
without the assistance of counsel.")
157. See, e.g., Hunter & Klonoff, A Dialogueon the UnauthorizedPractice of Law,
25 VILL. L. REV. 6 (1979-80) (proposal to license non-lawyers); Justice, supra note 132;
Morrison, Defining the Unauthorized Practiceof Law: Some New Ways of Looking at
an Old Question, 4 NoVA L. REV. 363 (1980) (proposal to reexamine what constitutes
the practice of law through a mini-legislature of three different groups); Carol A.
Needham, The Multijurisdictional Practice of Law and the Corporate Lawyer: New
Rules for a New Generationof Legal Practice,36 S. TEX. L. REV. 1075 (1995) (arguing
that states should amend their UPL provisions to exempt out-of-state lawyers from
prosecution for UPL); Rhode, Policing the Professional Monopoly, supra note 104;
Deborah L. Rhode, The Delivery of Legal Services by Non-Lawyers, 4 GEO. J. LEGAL
ETHICS 209 (1990); Deborah L. Rhode, Too Much Law, Too Little Justice: Too Much
Rhetoric, Too Little Reform, 11 GEo. J. LEGAL ETHICS, 989 (1998) (arguing that
paraprofessionals be permitted to provide legal services with adequate legal protection for the public); Alex J. Hurder, Nonlawyer Legal Assistance and Access to Justice,
67 FORDHAM L. REV. 2241 (1999) (arguing for expanded role for non-lawyers to increase access to the legal system); Weckstein, supra note 117 (non-lawyer representation permissible if waiver and malpractice standards in place); Margaret F. Brown,
Domestic Violence Advocates' Exposure to Liability for Engaging in the Unauthorized
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scholars have challenged the idea that the public was being protected
and that these rules were about the integrity of the legal profession;
they charged that these rules were about excluding competitors. 158
Professor Deborah Rhode's seminal article in 1981 focused her UPL
analysis on First Amendment and due process objections to the doctrine. 15 9 Other scholars have attacked the doctrine as a violation of
the right to petition. 160 Perhaps the most common critique of unauthorized practice in recent years is that it denies poor people access to
16 1
the legal system.

Practiceof Law, 34 COLUM. J.L. & Soc. PROBS. 279 (2001) (arguing for greater protec-

tion against unauthorized practice of law allegations for domestic violence advocates);
Steve French, When Public Policies Collide ... Legal "Self-Help" Software and the
Unauthorized Practiceof Law, 1 RUTGERS COMPUTER & TECH. L.J., 93 (2001) (arguing
that legal software be allowed for sale in every state with appropriate regulatory requirements including disclosure); Anthony Bertelli, Should Social Workers Engage in
the Unauthorized Practiceof Law?, 8 B.U. PUB. INT. L.J. 15 (1998) (proposal to allow
social workers to offer limited legal assistance in community centers). Cf Michelman,
supra note 104 (suggesting limited consumer preference test to define the practice of
law). But see Alexandra M. Ashbrook, The Unauthorized Practiceof Law in Immigration: Examining the Propriety of Non-Lawyer Representation,5 GEO. J. LEGAL ETHICS

237, 246 (1991) (discussing harm caused by non-lawyer practice in the immigration
context); Cleary, supra note 83 (warning of danger of non-lawyers representing parties in securities arbitration proceedings); Angela M. Vallario, Living Trusts in the
Unauthorized Practice of Law: A Good Thing Gone Bad, 59 MD. L. REV. 595 (2000)
(warning of dangers of non-lawyers in the "trust mill" business).
158. E.g., Thomas Morgan, The Evolving Concept of ProfessionalResponsibility, 90
HARv.L. REV. 702, 707-12 (1977); Weckstein, supra note 117. See also Debra Baker,
Is This Woman A Threat to Lawyers?, 85 A.B.A. J. 54, 55 (June 1999).
159. Rhode, Policing the Professional Monopoly, supra note 104.
160. E.g., Comment, On Letting the Laity Litigate: The Petition Clause and Unauthorized PracticeRules, 132 U. PA. L. REV. 1515, 1528-34 (1984).
161. See, e.g., RICHARD L. ABEL, AMERICAN LAWYERS 7, 8, 128 (1986); DAVID LUBAN,
LAWYERS AND JUSTICE: AN ETHICAL STUDY 247 (1988) (access to justice argument);
Roger C. Cramton, The Future of the Legal Profession:The Delivery of Legal Services
to Ordinary Americans, 44 CASE W. RES. L. REV. 531, 572-73 (1994); Denckla, supra
note 9, at 2599; Justice, supra note 132, at 180; Deborah L. Rhode, The Delivery of
Legal Services by Nonlawyers, 4 GEO. J. LEGAL ETHICS 209, 215 (1990); Talamante,
supra note 131, at 890. In addition some bar associations became involved in the
access to justice call. The Association of the Bar of the City of New York gave "prelim-

inary endorsement to a deregulated licensing approach that permits greater non-lawyer practice in specified areas but establishes minimal requirements in order to
protect the public while simultaneously increasing the availability of low-cost, accessible legal services to all." COMM. ON PROF. RESP., AsS'N. OF THE BAR OF THE CITY OF
NEW YORK, PROHIBITIONS ON NONLAWYER PRACTICE: AN OVERVIEW AND PRELIMINARY
ASSESSMENT, published in 50 RECORD OF THE ASS'N. OF THE BAR OF THE CITY OF NEW

YORK

190, 209 (Mar. 1995).
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E. Myth of Consumer Protection
The legal profession traditionally described the UPL doctrine as
a consumer welfare measure that was structured to protect the public
against fraud and incompetent, unlicensed lawyering. 162 Protection
of the public is the dominant theme found in the relevant ethical
rules governing lawyers' behavior. 16 3 Legal commentators, however,
have not been persuaded by the consumer protection justification.
Instead, they have suggested that rather than enhancing consumer
protection, UPL restrictions were prompted by an intent to exclude a
number of ethnic groups from the legal profession 6 4 or to prevent
low-cost competition for legal services by lay persons. 165
Despite the consumer welfare rhetoric of unauthorized practice
regulation, the limited empirical evidence suggests otherwise. One of
the earliest empirical studies, a 1976 analysis of uncontested divorces, showed that pro se litigants performed about as well as lawyers in document preparation and court proceedings and better than
lawyers in other areas such as timely filing of papers.16 6 Rhode's empirical study in her 1981 classic article on unauthorized practice sug7
gested a low incidence of consumer injury from lay practitioners. 1 6
After an exhaustive two-year study, the ABA Commission on Nonlawyer Practice acknowledged that "the literature reporting evidence
of harm is quite sparse." 168 More recently, Palomar's empirical study
of lay practitioners in the real estate business suggests that, "the
public does not bear a sufficient risk from the lay provision of real
162. See, e.g., Frederick C. Hicks & Elliott R. Katz, The Practiceof Law by Laymen
and Lay Agencies, 41 YALE L.J. 69, 71-72 (1931).
163. The ABA's position on harm to the public caused by the unauthorized practice
of law is explicitly described in a 1941 Report: "The public, far more than lawyers,
suffers injury from unauthorized practice of law. The fight to stop it is the public's
fight." STANDING COMMITTEE ON UNAUTHORIZED PRACTICE OF LAW, REPORT, 66 A.B.A.
REPORT 268 (1941) quoted in Roger Hunter & Robert Klonoff, A Dialogue on the Unauthorized Practiceof Law, 25 VILL. L. REV. 6 (1979-80).
164. JEROLD S. AUERBACH, UNEQUAL JUSTICE: LAWYERS AND SOCIAL CHANGE IN
MODERN AMERICA 102-29 (1976).
165. Morgan, supra note 158, at 707. See also HURST, supra note 112, at 323.
166. Ralph C. Cavanagh & Deborah L. Rhode, Project-The UnauthorizedPractice
of Law and Pro Se Divorce: An EmpiricalAnalysis, 86 YALE L.J. 104, 123-29 (1976). A
more recent study of four settings (appeals of unemployment compensation claims,
state tax appeals, appeals of denials of social security disability benefits and labor
grievance arbitrations) in which lawyers and nonlawyers appear suggests that
nonlawyers trained in specific areas of law can be as effective or more effective than
lawyers. HERBERT M. KRITZER, LEGAL ADVOCACY: LAWYERS AND NONLAWYERS AT
WORK 5, 21-22 (1998) [hereinafter KRITZER, LEGAL ADVOCACY]
167. Rhode, Policing the Professional Monopoly, supra note 104, at 43.
168. ABA/UPL NONLAWYER PRACTICE, supra note 101, at xvii.
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estate settlement services to warrant a blanket prohibition of those
services under the auspices of preventing the unauthorized practice
of law."

16 9

F. Proposalsfor Reform
Over the last twenty years, the ABA has conducted three major
studies involving non-lawyers and UPL. 170 The most recent report 17in1
1995 recommended loosening of the unauthorized practice doctrine
and it gave preliminary approval to deregulation that would permit
172
greater non-lawyer participation in some areas of law practice.
Over the last two decades states have proposed a variety of reforms
that would permit non-lawyers to engage in what would otherwise be
17 3
considered the unauthorized practice of law.
III.

MEDIATION AND THE UNAUTHORIZED PRACTICE OF LAw

A. Cases and Ethics Opinions
Much of the concern with lawyering by non-lawyers in ADR
stems from mediation practice. 17 4 Case law is sparse and thus to
a large degree mediation practice by non-lawyers operates more
169. Joyce Palomar, The War Between Attorneys and Lay Conveyancers-Empirical
Evidence Says "Cease Fire!," 31 CONN. L. REV. 423, 527 (1999).
170. Definitions on the Practiceof Law: 1984 Survey on the Unauthorized Practice
of Law Regulation, 1985 A.B.A. Ten years later, concerned "with the explosion... of
document preparers, independent paralegals and legal technicians," the ABA published the 1994 Survey and Related Materials on the Unauthorized Practiceof Law/
Nonlawyer Practice, ABA/UPL NONLAWYER PRACTICE, supra note 101, at vii. Finally,

in 1995 the ABA issued Nonlawyer Activity in Law-Related Situations: A Report with
Recommendations, 1995 ABA COMM. ON NONLAWYER PRACTICE (report related to
UPL) [hereinafter Nonlawyer Practice].
171. See Nonlawyer Practice,supra note 170, at 9 (recommending that states "assess whether and how to regulate" the activities of nonlawyers by applying certain
criteria: (A) Does the nonlawyer activity pose a serious risk to the consumer's life,
health, safety or economic well-being? (B) Do potential consumers of law-related services have the knowledge needed to evaluate the qualifications of nonlawyers offering
their services? (C) Do the actual benefits of regulation likely to accrue to the public
outweigh any likely negative consequences of regulation?); see also 1994 Survey and
Related Materials on the Unauthorized Practice of Law /Nonlawyer Practice, 1994
A.B.A. CENTER FOR PROF'L RESP.
172. E.g., Nonlawyer Practice, supra note 170 ("preliminary endorsement to a deregulated licensing approach permitting greater nonlawyer practice in specified

areas.").
173. See, e.g., Justice, supra note 132; Talamante, supra note 131 (discussing reform efforts in Arizona).
174. It should be noted that there has been some concern with UPL in arbitration
practice and it has focused on non-lawyers who represent parties in arbitration proceedings. See, e.g., The Florida Bar re Advisory Opinion on Nonlawyer Representation in Securities Arbitration, 696 So.2d 1178 (Fla. 1997) (nonlawyer, who
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under the shadow or threat of UPL regulations rather than under
an active enforcement regime. 175 The early ethics opinions on UPL
dealt primarily with non-lawyer involvement in divorce mediation. 17 6 More recently, there has been a concern with the limits of
advertising. 17 7 No coherent doctrine has emerged that interprets or
otherwise distinguishes ADR and mediation from the practice of law.
One of the few reported UPL cases involving mediation practice,
Werle v. Rhode Island Bar Association,178 involved a psychologist's
brochure advertising divorce mediation services that would assist
couples in reaching an agreement on property division, support, and
child custody. The Rhode Island Bar Association sent Werle, a psychologist and mediator, a cease-and-desist letter informing him that
he was in violation of Rhode Island's UPL statute. Werle sued the
Rhode Island Bar and the members of its UPL Committee pursuant
to 42 U.S.C.§ 1983, claiming a violation of his First and Fourteenth
Amendment rights. The court held that the defendants were entitled
to immunity under Section 1983 and the case was ultimately
79
dismissed.'
represented an investor for compensation in a securities arbitration proceeding
against a broker, was engaged in the unauthorized practice of law).
175. For example, in a survey of state and local bar associations published by the
Dispute Resolution Section of the American Bar Association, only four state bar associations reported knowledge of cases in which UPL charges were brought against
mediators: North Carolina, Rhode Island, Connecticut and Utah. See American Bar
Association, Section of Dispute Resolution, State and Local Bar Association Dispute
Resolution Survey 2001 Edition at http://www.abanet.org/statelocal/disputesurvey.
html. Likewise, in a survey conducted by the state of Virginia in preparing its UPL
guidelines, the vast majority of states that responded reported that they were unaware of court cases or ethics opinions in their state addressing mediation and UPL.
VIRGINIA GUIDELINES ON MEDIATION & THE UNAUTHORIZED PRACTICE OF LAW 35-38
(1999) [hereinafter VIRGINIA GUIDELINES]. In a survey conducted by Professor Nancy
Rogers and Craig McEwen, only seven out of more than 30 counsel who responded
reported complaints about mediators engaged in the unauthorized practice of law.
COLE ET AL, supra note 35, at § 10:05 n.38. A preliminary survey of state UPL regulations and mediation conducted by the author suggests similar findings. See infra note
298.
176. See Silberman, supra note 94.
177. See, e.g., NJ Ethics Op., No. 676, ADR; NJ Supreme Court Advisory Committee on Professional Ethics 136 N.J.L.J. 1298 (1994); NJ Atty. Advert. Op. 18 (1994)
("Clearly non-lawyers may provide ADR/CDR services as long as they do not hold
themselves out as lawyers and do not engage in any activities, such as the rendering
of legal advice, that might constitute the unauthorized practice of law.").
178. 755 F.2d 195, 199-200 (1st Cir. 1985).
179. The court's rationale gives some hint about its views on unauthorized practice. According to the court, the defendants were entitled to immunity under one of
two views. First, they were entitled to absolute immunity afforded to prosecutors exercising their discretionary function. Alternatively, qualified immunity was available
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More recently, in Commonwealth of Virginia v. Steinberg, Va.
Circuit Court Henrico Co.,180 a non-lawyer mediator in Virginia was
found to be engaged in the unauthorized practice of law for writing a
letter to clients setting forth legal options and offering a legal analysis related to the client's specific facts. The mediator also drafted a
18
separation agreement for the parties. '
B. Managing the UPL Problem in Mediation Practice
Most efforts to control non-lawyers' involvement in ADR through
UPL arise in mediation practice. Regulatory efforts to avoid the UPL
problem in mediation include three basic approaches: statutes and
court rules that distinguish between legal information and advice;
carve-out exceptions to UPL regulation for mediation; and resolutions holding that mediation is not the practice of law.
1.

DistinguishingBetween Legal Information and Advice

Many ethical codes prohibit mediators from giving legal advice, l8 2 but allow them to give information they are qualified by
training or experience to provide.'8 3 When parties require legal ad84
vice, mediators are told to refer them to independent legal counsel.1
A more interesting variation of the information/advice dichotomy is a
because a reasonable person could conclude that Dr. Werle's divorce mediation services would constitute the unauthorized practice of law. Id. at 199.
180. Case No. CL-96-504 (1996). For a discussion of this case, see Geetha Ravindra, When Mediation Becomes the Unauthorized Practiceof Law, ALTERNATIVES, August 1997, at 94.
181. Id.
182. See sources cited in Jacqueline M. Nolan-Haley, Court Mediation and the
Search for Justice Through Law, 74 WASH. U. L. Q. 47, 81 (1996) [hereinafter NolanHaley, Court Mediation]. A variation on the information/advice distinction is found in
the Model Standards of Practice for Family and Divorce Mediation (August 2000) that
provides for the mediator to inform parties that they may seek information and advice
from a variety of sources during the mediation process. Standard VIII A., Model
Standards of Practice for Family and Divorce Mediation, 35 FAM. L. Q. 27, 34, 35
(2001).
183. In addition to the prohibitions found in ethical codes, some state regulatory
bodies also prohibit the rendering of legal advice where parties are not represented by
counsel. See, e.g., Florida Mediator Qualifications Advisory Panel, Opinions 95-002B
(1995). See generally Robert B. Moberly, Ethical Standards for Court-Appointed
Mediators and Florida'sMandatory Mediation Experiment, 21 FLA. ST. U. L. REV.
701, 714 (1994).
184. See Nolan-Haley, Court Mediation, supra note 182.
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Florida rule that prohibits mediators from offering professional opinions but permits them to "point out possible outcomes of the case and
discuss the merits of a claim or defense ....
5
The advice/information distinction is repeated in state regulations and professional standards. The Virginia Guidelines on Mediation and the Unauthorized Practice of Law, the first comprehensive
standards to explicitly address mediation and UPL, distinguish be18 6
tween permissible and impermissible forms of mediator activities.
A mediator is considered to have offered legal advice when "he or she
applies legal principles to facts in a manner that (1)in effect predicts
a specific resolution of a legal issue or (2) directs, counsels, urges, or
recommends a course of action by a disputant or disputants as a
means of resolving a legal issues."1 8 7 Mediators may, however, provide legal resources and procedural information and ask reality testing questions that raise legal issues. The guidelines offer examples of
18 8
permissible and impermissible reality testing questions.
185. Florida Rules for Court-Appointed Mediators, Rule 10.370(c). In re Amendments to the Fla. Rules for Certified and Court-Appointed Mediators, 762 So. 2d. 441
(Fla. 2000). The Florida Rule 10.370 is significant because it was revised after a considerable debate on whether evaluative mediation should be permitted. The Rule
provides:
(A) Providing information. Consistent with standards of impartiality and
preserving party self-determination, a mediator may provide information
that the mediator is qualified by training or experience to provide. (B) Independent Legal Advice. When a mediator believes a party does not understand or appreciate how an agreement may adversely affect legal rights or
obligations, the mediator shall advise the parties of the right to seek independent legal counsel. (C) Personal or professional opinion. A mediator shall
not offer a personal or professional opinion intended to coerce the parties,
decide the dispute, or direct a resolution of any issue. Consistent with standards of impartiality and preserving party self-determination, however, a
mediator may point out possible outcomes of the case and discuss the merits
of a claim or defense. A mediator shall not offer a personal or professional
opinion as to how the court in which the case has been filed will resolve the
dispute.
186. VIRGINIA GUIDELINES, supra note 175, at 13.
187. VIRGINIA GUIDELINES, supra note 175.
188. VIRGINIA GUIDELINES, supra note 175, at 17, 18. The guidelines acknowledge
that:
"In this area, perhaps more than any other, the boundary between permissible questions and those that cross the line into legal advice is very narrow.
The phrasing of the questions and the context are crucial. Open-ended questions that do not suggest an answer are almost always safe. On the other
hand, leading questions that apply law to fact are problematic and may constitute legal advice since they are more likely to predict specific legal resolutions or direct or recommend a course of action." Id. at 18, 19.
See also Geetha Ravindra, BalancingMediation with Rules on UnauthorizedPractice,
ALTERNATIVES, Feb. 2000, at 22. But see Bruce E. Meyerson, Mediation Should Not Be
Considered the Practice of Law, ALTERNATIVES, June 2000, at 107.
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North Carolina has also adopted guidelines that permit
mediators to offer legal information but not advice or opinions about
legal rights.18 9 As a safeguard against any perception that mediators
might be providing legal advice, parties are encouraged to consult
with legal counsel before creating any legally binding document. 190
The advice/information distinction can be problematic as a longterm solution to the problem of managing UPL in mediation practice.
Some commentators have observed that there is no real difference
between information and advice. 1 91 Moreover, distinguishing between the two forms of communication may be more difficult for a
layperson than for an attorney and may well depend upon context.
2.

Carve-Out Exceptions to UPL

A second approach for avoiding UPL issues is to carve out an
exception to UPL for mediators.192 This avoids the difficult problem
of trying to distinguish between legal information and advice. The
189.

NORTH CAROLINA GUIDELINES FOR THE ETHICAL PRACTICE OF MEDIATION AND

TO PREVENT THE UNAUTHORIZED PRACTICE OF LAW [hereinafter NORTH CAROLINA
GUIDELINES]. The guidelines were adopted by the North Carolina Bar Association

Board of Governors in June 1999 and provide as follows:
(1) The mediator should inform the parties to a mediation that the mediator
does not provide legal advice. (2) The mediator should encourage parties to
consult independent counsel before creating any document the parties intend
to be legally binding. (3) If the parties to a mediation wish to sign any memoranda of understanding or other summaries of their discussion, the mediator
should offer no opinion regarding the legal effect of any such document. (4) If
the parties choose to sign a memoranda of understanding or other summaries of the discussion, the mediator should not sign or initial any such document. If the mediator chooses or is required to sign or initial any memoranda
of understanding or other summaries of the discussion, the mediator shall
advise the parties in writing that the signature does not constitute an opinion regarding the content or legal effect of any such document.
190. Id.
191. See, e.g., COLE ET AL., supra note 35, at § 10:02.
192. The commentary to District of Columbia, Rule 49 provides in relevant part:
This Rule is not intended to cover the provision of mediation or alternative
dispute resolution ("ADR") services. This intent is expressed in the first sentence of the "practice of law" which requires the presence of two essential
factors: the provision of legal advice or services and a client relationship of
trust or reliance. ADR services are not given in circumstances where there is
a client relationship of trust or reliance; and it is common practice for providers of ADR services explicitly to advise participants that they are not providing the services of legal counsel.
D.C. Ct. App. R. 49, Notes (2000).
It is interesting to note that the ABA Commission on Multidisciplinary Practice
included in Appendix A of its report a model definition of the practice of law based on
this rule. Report to the House of Delegates, 1999 A.B.A. COMM'N ON MULTIDISCIPLINARY PRAc. app. Al.
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carve-out exception assumes that the provision of a neutral's mediation services does not establish a lawyer-client relationship of trust or
reliance. Thus, because there is no lawyer-client relationship, mediation is not considered the practice of law.
3.

Official Resolutions and Positions

Both the legal profession and the dispute resolution profession
are studying ways to resolve the UPL problem in mediation. The
ABA Section on Dispute Resolution, through the work of its Unauthorized Practice subcommittee, has devoted considerable energy to this
project. One result has been the issuance of a draft resolution stating
that mediation is not the practice of law. 193 The draft is significant
193. The Resolution on Mediation and the Unauthorized Practice of Law, adopted
by the ABA Section of Dispute Resolution on February 2, 2002, provides as follows:
Resolution on Mediation and the Unauthorized Practiceof Law
The ABA Section of Dispute Resolution has noted the wide range of views
expressed by scholars, mediators, and regulators concerning the question of
whether mediation constitutes the practice of law. The Section believes that
both the public interest and the practice of mediation would benefit from
greater clarity with respect to this issue in the statutes and regulations governing the unauthorized practice of law ("UPL"). The Section believes that
such statutes and regulations should be interpreted and applied in such a
manner as to permit all individuals, regardless of whether they are lawyers,
to serve as mediators. The enforcement of such statutes and regulations
should be informed by the following principles:
Mediation is not the practice of law. Mediation is a process in which an impartial individual assists the parties in reaching a voluntary settlement.
Such assistance does not constitute the practice of law. The parties to the
mediation are not represented by the mediator.
Mediators' discussion of legal issues. In disputes where the parties' legal
rights or obligations are at issue, the mediator's discussions with the parties
may involve legal issues. Such discussions do not create an attorney-client
relationship, and do not constitute legal advice, whether or not the mediator
is an attorney.
Drafting settlement agreements. When an agreement is reached in a mediation, the parties often request assistance from the mediator in memorializing
their agreement. The preparation of a memorandum of understanding or settlement agreement by a mediator, incorporating the terms of settlement
specified by the parties, does not constitute the practice of law. If the mediator drafts an agreement that goes beyond the terms specified by the parties,
he or she may be engaged in the practice of law. However, in such a case, a
mediator shall not be engaged in the practice of law if (a) all parties are represented by counsel and (b) the mediator discloses that any proposal that he
or she makes with respect to the terms of settlement is informational as opposed to the practice of law, and that the parties should not view or rely upon
such proposals as advice of counsel, but merely consider them in consultation
with their own attorneys.
Mediators' responsibilities. Mediators have a responsibility to inform the
parties in a mediation about the nature of the mediator's role in the process
and the limits of that role. Mediators should inform the parties: (a) that the
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because it comes from a section of the American Bar Association that
has both lawyer and non-lawyer members. As such, it should signify
a substantial contribution to the development of mediation as a dis194
tinct profession.
In addition to the legal profession, the Association for Conflict
195
Resolution (ACR) has assigned a task force to the UPL problem.
Earlier public statements by its predecessor organization, SPIDR,
emphasized that if dispute resolution professionals were to support
efforts at uniform regulation, then it must be made clear that mediation is distinct from the practice of law. 196 Boundary conflicts between the legal profession and the emerging mediation profession
make mediation practice a risky enterprise for non-lawyers. Overshadowed by the haunting threat of UPL enforcement, non-lawyers
attempt to protect themselves by continually asserting that mediation is not the practice of law. However, their efforts to distinguish
mediation from the practice of law have been fraught with difficulty.
In the following sections, I describe why this is so.
PART III

MEDIATION PRACTICE AND

UPL

RULES: RECOGNIZING

EMPIRICAL REALITIES

Thirty years ago, the late law professor Lon Fuller offered a vision of mediation that would ground it as a humanistic, relational
practice for over two decades. The central quality of mediation, according to Fuller, was its "capacity to reorient the parties toward
each other, not by imposing rules on them, but by helping them to
achieve a new and shared perception of their relationship, a perception that will direct their attention toward each other."1 9 7 For many
mediator's role is not to provide them with legal representation, but rather to
assist them in reaching a voluntary agreement; (b) that a settlement agreement may affect the parties' legal rights; and (c) that each of the parties has
the right to seek the advice of independent legal counsel throughout the mediation process and should seek such counsel before signing a settlement
agreement.".
American Bar Association Section on Dispute Resolution, available at http://
www.Abanet.org/dispute/Resolution2002.pdf.
194. The ABA Section of Dispute Resolution has also issued a resolution stating
that all qualified individuals should be permitted to participate in court ADR programs whether or not they are lawyers. American Bar Association, Section on Dispute Resolution, adopted April 28, 1999, availableat <http://www.abanet.org/dispute/
resolution.
195. See Gary L. Austern, Faithful, 2000 J. DiSP. RESOL. 343, 360 (2000) (discussing the work of the Task Force).
196. See supra note 41.
197. Lon Fuller, Mediation-Its Forms and Functions, 44 S. CAL. L. REV. 305, 325
(1971).
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practitioners, Fuller's relational and humanistic understanding is
still alive and well. As mediation practice has expanded from the labor field and community dispute centers to courts and corporations,
however, there has been greater experimentation that has generated
more pluralism in practice. 198 The emergence of diverse practices
has been accompanied by a recognition that mediation is essentially a
contextual process. 199 Empirical studies describe mediator behaviors
in terms of bargaining and therapeutic modes, 200 directive and passive, or hashing, bashing and trashing. 20 1 There has been much debate about what constitutes the legitimate practice of mediation, and
specifically, whether certain mediator activities constitute the prac20
tice of law.

2

Perhaps the most significant event to capture the relationship
between UPL and mediation practice is the "evaluative/facilitative"
debate, a discussion of mediator behaviors inspired by Professor Leonard Riskin's seminal article, Understanding Mediator's Orienta20 3
tions, Strategies, and Techniques: A Grid for the Perplexed.
Without setting out normative preferences, Professor Riskin attempted to capture the pluralism of mediation practice by identifying
four types of mediator behaviors ranging from extreme evaluation to
facilitation. 2 04 While some commentators, arguing for a greater flexibility in the mediator's role 20 5 and calling for an end to the debate,206
198.

DEBORAH M. KOLB, WHEN TALK WORKS: PROFILES OF MEDIATORS (1994).

199. See, e.g., Nancy A. Welsh, All in the Family: Darwin and the Evolution of
Mediation, A.B.A. Disp. RESOL. MAG., Winter 2001, at 20 (noting that mediation is
evolving into many different forms, depending upon the environment). This is no less
true in the international setting where scholars have observed that a greater interest
in peacemaking activities has "stretched the meaning of mediation." CHESTER
CROCKER ET AL., HERDING CATS: MULTIPARTY MEDIATION IN A COMPLEX WORLD 9
(1999).
200. Susan S. Silbey & Sally E. Merry, Mediator Settlement Strategies, 8 LAW &
POL'Y 7, 19-25 (1986). Certainly, the therapeutic settlement strategies would have
overtones of Fuller's relational and humanistic understanding of mediation.
201. James J. Alfini, Trashing,Bashing, and Hashing It Out: Is This The End of
'Good Mediation?', 19 FLA. ST. U. L. REV. 47, 66-73 (1991).
202. See supra notes 88-98 and accompanying text.
203. Leonard L. Riskin, UnderstandingMediators' Orientations,Strategies, and
Techniques: A Grid for the Perplexed, 1 HARv. NEGOT. L. REV. 7 (1996) [hereinafter
Riskin, Mediators' Orientations].
204. Within these categories, Professor Riskin also describes narrow and broad
interpretation of issues. Id. at 25-34.
205. See Jeffrey W. Stempel, Beyond Formalism and False Dichotomies: The Need
for Institutionalizinga Flexible Concept of the Mediator's Role, 24 FLA. ST. U. L. REV.
949, 950 (1997); Stempel, Inevitability of the Eclectic, supra note 33, at 252.
206. See Richard Birke, Evaluationand Facilitation:Moving Past Either/Or,2000
J. Disp. RESOL. 309, 319 (2000).
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have been critical of the evaluative/facilitative distinction, 20 7 discussion of these behaviors continues to dominate the mediation
20
community.
Mediation purists would have mediation practice stay true to
Fuller's relational understanding and be limited to simply facilitating
negotiations between the parties. 20 9 Purists have a truth-in-labeling
concern both with lawyer and non-lawyer behaviors. Imbedded in
their arguments is an interest in fidelity to an original understanding
of mediation as a facilitative process. The other strand of the evaluative/facilitative debate supports a more catholic view of mediation
practice and argues for acceptance of multiple models, depending
upon context. This would include the mediator's right to evaluate or
2 10
to be eclectic.
I.

THEORY MEETS PRACTICE

Evaluative approaches to mediation practice have the potential
to slip and slide into what may be considered the practice of law in
many jurisdictions. This spillover effect may explain why, in many
discussions about the merits of various mediation behaviors, there is
a curious avoidance of what most practitioners know-that evaluation is out there for better or worse. 2 11 In fact, it is rampant, particu21 2
larly when an impasse occurs in the negotiations.
207. Nevertheless, some would argue more strongly in favor of facilitative approaches. See, e.g., Joseph B. Stulberg, FacilitativeVersus Evaluative Mediator Orientations: Piercing the 'Grid' Lock, 24 FLA. ST. U. L. REV. 985 (1997).
208. These are not the only forms of behavior. See Joseph P. Folger & Robert A.
Baruch Bush, Transformative Mediation and Third-Party Intervention: Ten
Hallmarks of a Transformative Approach to Practice, 13 MEDIATION Q. 263 (1996).
209. See, e.g., Kimberlee Kovach & Lela Love, Evaluative Mediation is an Oxymoron, 14 ALTERNATIVES TO THE HIGH COST OF LITIG. 31 (1996); Lela P. Love, The Top
Ten Reasons Why Mediators Should Not Evaluate, 24 FLA. ST. U. L. REV. 937 (1997).
210. See, e.g., Stempel, Inevitability of the Eclectic, supra note 33.
211. John Lande, Toward More Sophisticated Mediation Theory, 2000 J. Disp.
RESOL., 321, 327 [hereinafter Lande, SophisticatedMediation Theory]; Stempel, Inevitability of the Eclectic, supra note 33, at 264-66 (discussing increased use of evaluation in court-connected programs); James S. Kakalik et al., An Evaluation of
Mediation and Early Neutral Evaluation Under the Civil Justice Reform Act 368
(1996) (study of four federal court mediation programs by the RAND Institute for
Civil Justice indicated evaluation activity by mediators); Cf. Chris Guthrie, The Lawyer's PhilosophicalMap and the Disputant'sPerceptualMap: Impediments to Facilitative Mediation and Lawyering, 6 HARv. NEGOT. L. REV. 145, 150 (2001) ("mediation is
unlikely to be purely facilitative as long as lawyers serve as mediators").
212. As Professor John Lande notes, "Although mediator evaluation is sometimes
just what is needed to help parties seriously confront and resolve the issues in their
dispute, it also risks perpetuating adversarial dynamics and entrenchment of positions." Lande, Sophisticated Mediation Theory, supra note 211, at 326.
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Evaluation practice in mediation is often a complex enterprise. 2 13 It may be broadly categorized as explicit or implicit and
within these major categorizations, it can be either intentional or unintentional.2 14 Explicit evaluative behaviors are best described as a
continuum that includes a range of activities from giving specific adon a likely court outcome, 2 15 offering a
vice, rendering an opinion
"mediator's proposal," 2 16 to simply giving information. 2 17
Implicit evaluation is a more subtle undertaking that involves
both non-verbal as well as verbal communication. Examples here include mediator option generating, facial expressions and silence. The
very selection of specific options geared to understanding the parties'
interests or needs places the mediator in the position of selecting
some options from many and thus can be considered an implicit form
of evaluation. Facial gestures reveal volumes about a mediator's
thinking. Thus, a mediator's nod or frown in response to a question
can be implicitly evaluative. 2 18 Finally, silence may be one of the
subtlest forms of implicit evaluation. Indeed, in some cultures, silence may be interpreted as approval of a course of action or an
21 9
agreement.
Rarely will mediation proceed without some form of evaluation. 220 Mediators help parties develop solutions that respond to
213. Wade points out that the timing and form of advice is complex. It is not a
simple question of giving or not giving advice. John Wade, Forever Bargainingin the
Shadow of the Law-Who Sells Solid Shadows? (Who advises what, how and when?),
12 AUSTRALIAN J. FAM. LAW 256, 257 (1998) ("Just as 'advice' is slippery in meaning,
the word 'legal' is even more of a weasel-word. It has many broad and narrow possible
meanings.").
214. I thank my colleague Dr. Maria Volpe for recognizing this distinction.
215. See In re Amendments to the Florida Rules for Certified and Court-Appointed
Mediators, 762, So. 2d 441, 444-45 (Fla. 2000) ("In this mediation style, the mediator,
often at the request of the parties, makes and offers an independent judgment on the
merits of issues under consideration and explains the likely outcome of litigation.").
216. For a discussion of this technique see DWIGHT GoLANN, MEDIATING LEGAL
DISPUTES: EFFECTIVE STRATEGIES FOR LAWYERS AND MEDIATORS 168-69 (1996).
217. See James H. Stark, The Ethics of Mediation Evaluation: Some Troublesome
Questions and Tentative Proposals,From an Evaluative Lawyer Mediator, 38 S. TEX.
L. REV. 769, 774 (1997) (citing mediator and trainer Margaret Shaw for developing
the concept of evaluation as a continuum of activities).
218. It could also be explicitly evaluative.
219. MICHELE HERMANN ET AL., THE METROCOURT PROJECT FINAL REPORT 143
(1993) (describing how, in some minority cultures, a mediator's silence regarding a
proposed agreement may be interpreted as approval).
220. Because mediation is a private process, the extent to which legal evaluation
takes place is unclear. One clue, however, is an examination of the case law where
reports are found of legal evaluation. Many of the cases come from the court-connected programs where legal rights predominate and not from the labor mediation
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their needs and interests. In order to do this, mediators ask questions in a "reality-testing process" or they may explore the range of
settlement options to ensure there is informed consent. 22 1 Standard
mediator techniques such as creating doubt, framing, reframing and
selective facilitation may also be intentional or unintentionalways of
222
providing evaluation.
In reality, much of what passes for standard mediator techniques
can be a form of explicit or implicit evaluation. This is true whether
it takes the form of encouraging exchanges of information, helping
parties to understand each other's views, stimulating the parties to
develop creative solutions or helping parties to invent solutions that
meet their basic needs and interests. 2 23 In short, it does not take too
much to transform the act of inventing solutions into the practice of
law.
Mediation is a contextual process and this makes evaluation
more prevalent in certain subject areas such as court-connected and
some family law programs. 224 Professor Randolph Lowry claims that
all mediators evaluate and the question really should be how evaluation is conducted. 2 25 Australian law professor and mediator John
Wade claims that in the context of family mediation practice, "it is
not possible to be an 'adviceless mediator, conciliator or facilitator.'
All mediators give some advice." 22 6 Wade also claims that "anecdotally, it is clear that many, and perhaps the majority of, 'successful'
mediators give some subtle forms of 'legal' information, opinion and
22 7
advice in some cases."

The reality of evaluative mediation, particularly of law-related
issues, is that its spillover effect into the practice of law implicates
UPL regulations. In my view, we should deal with these evaluative
field or from the community mediation area. For a disturbing account of legal evaluation in a court-connected program, see generally Allen v. Leal, 27 F. Supp. 2d 945
(S.D. Tex. 1998).
221. See The Benjamin N. Cardozo School of Law Online Journal of Conflict Resolution, ADA Mediation Guidelines, § IV(A-C) (2000). These Guidelines for mediation
providers are the product of a national Work Group convened to develop practice

guidelines unique to conflicts arising under the Americans with Disabilities Act.
222. Tom Fisher, Advice By Any Other Name ..., 19 CONFLICT RES. Q. 197, 203
(2001) (discussing mediator intervention techniques that camouflage direct advice).
223. See, e.g., Steven S. Goldberg, Special Education Mediation: Responding to a
Proposalfor Reform, 30 J.L. & EDUC. 127, 128 (2001) (criticizing a proposal for evaluative mediation in special education).
224. An example here would be custody and divorce mediation.
225. L. Randolph Lowry, To Evaluate or Not: That Is Not the Question! 38 FAM. &
CONCILIATION CTS. REV. 48 (2000).
226. See Wade, supra note 213, at 287.
227. Id.
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practices head-on rather than with the "tip-toe around it" approach
228
that seems to predominate in the existing mediation culture.
II.

How MEDIATORS AvOID UPL CHARGES

Given the pervasiveness of evaluation, in all its forms, and its
close proximity to the practice of law in many jurisdictions, it is not
surprising that mediation practitioners have adopted multiple approaches for avoiding UPL problems. The first is a structural response, advocating a form of mediation practice that eschews any
form of evaluation. A good example of this is the transformative approach to mediation advocated by Professors Bush and Folger which
deliberately adopts a practice style that excludes information or advice. 22 9 By definition, this approach has a built-in protection against
the threat of UPL charges.
The second approach is quasi-legalistic and may be labeled "informed consent." An "informed consent" response says that however
you label the mediator's activities, the parties acknowledge that
these activities are not the practice of law. 2 30 This approach may require parties to sign agreements to mediate in which they acknowledge their understanding of the mediator's role as one of a facilitator
and not as an attorney representing them in any capacity. Or, parties may sign statements saying that they understand that they
should consult with an attorney.
A third approach is the "distinction" mode where mediators label
their borderline practice of law activities as legitimate mediator techniques to facilitate settlement. These techniques could include reality testing, some forms of framing and some forms of questioning. The
distinction approach would also include attempts to differentiate be231
tween legal information and advice.
228. See infra text accompanying notes 230-31.
229. See remarks of mediator Sally Ganong Pope, of the Academy of Family
Mediators: "Unauthorized practice is not an issue if the mediator practices from the

transformative framework. The transformative mediator does not evaluate the case
or advise the parties. Assisting parties to become clearer and more focused and to
make decisions while taking into account the other's perspective is not the practice of
law." A.B.A. Section on Dispute Resolution, High Level ADR Talk ... Who Is Qualified?, JUST RESOLUTIONS 6, (1999).
230. This approach bears a striking similarity to many of the top five accounting
firms in the MDP debate who, in response to charges that they were violating the
unauthorized practice of law regulations, simply replied that they were not practicing
law. See Terry, supra note 122, at 881-82 (1999); Mary C. Daly, Choosing Wise Men
Wisely: The Risks and Rewards of PurchasingLegal Services from Lawyers in a MultidisciplinaryPartnership,13 GEO. J. LEGAL ETHICS 217, 262-63 (2000).
231. See supra text accompanying notes 182-90.
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PROBLEMS WITH REGULATING MEDIATION PRACTICE THROUGH

UPL

REGULATIONS

Controlling mediation practice through traditional UPL regulations is problematic from both a practice and a policy perspective. It
leads to two sets of practice rules, one for lawyers and one for nonlawyers, that will continue to cause divisiveness in the mediation profession. From a public policy perspective, it is potentially harmful for
the majority of Americans who cannot afford legal counsel in mediation. These individuals will be deprived of information that could assist them in making educated and informed decisions in the
mediation process. Thus, UPL regulations represent a major impediment to the implementation of informed consent practices in mediation. Finally, controlling mediation practice through lawyers'
professional monopoly is counter-productive to the growing interest
in a problem-solving ethic for the legal profession.
A. Example 1
Two examples illustrate the potentially inequitable effects of
UPL regulations on disputing parties in mediation. First, consider
the classic understanding of the mediator as an "agent of reality."
Professor Stulberg defines "agent of reality" behavior as being "able
to identify for each party what is do-able in light of the interests and
resources of the other parties to the discussion. If a party's proposal
is inflated, the mediator must let him know that it is simply unobtainable." 2 32 In a Small Claims Court mediation session, one party's
proposal for settlement includes a claim for damages for emotional
distress, which are not recoverable. The mediator, who also happens
to be a lawyer, could inform the parties that damages for emotional
distress are not recoverable in Small Claims Court.2 33 Depending
upon whether this information was considered legal information or
advice, under a strict UPL regime, the non-lawyer mediator could be
silenced on this point. Yet, for the parties, ignorance of this information could affect the long-term durability of the agreement reached in
mediation.
232. JOSEPH B. STULBERG, TAKING CHARGE/MANAGING CONFLICT 34 (1987) [hereinafter STULBERG, TAKING CHARGE].
233. Under some standards, giving such information might be considered the unauthorized practice of mediation. See, e.g., Carrie Menkel-Meadow, Ethics in ADR:
The Many "Cs" of Professional Responsibility and Dispute Resolution, 28 FORDHAM
URB. L.J. 979, 980 (2001).

282
B.
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Example 2

A second example to illustrate the inequitable effects of UPL regulation relates to the mediator role that Professor Stulberg labels
"guardian of durable solutions. '23 4 Stulberg notes that "[Tihe mediator should not impose on the parties his own judgment or preference
as to how a problem should be resolved. But the mediator must consider the consequences of what people are agreeing to and try to ensure that the terms of agreement they develop will last."2 35 Again, in
the Small Claims Court setting, the lawyer-mediator could tell parties who are about to settle for $4,000.00 that the jurisdictional limit
of the court is $3,000.00 and therefore that the $4,000.00 settlement
might be unenforceable if there were a lack of compliance. It is
doubtful that the non-lawyer mediator could offer the same legal insights without violating UPL regulations.
The two sets of rules, one for lawyer-mediators, one for non-lawyers, have potentially harmful consequences for the principle of informed consent. This is particularly disturbing for unrepresented
parties, as low cost mediation centers are promoted to solve the problem of overcrowded dockets and give pro se parties a way to solve
their legal needs. 236 Non-lawyer mediators who are silenced by UPL
regulations may be ineffectual because they are unable to offer the
parties sufficient information for educated decision-making. Without
sufficient information, parties cannot give informed consent in mediation and it is difficult to understand how low cost mediation centers
2 37
would truly be able to solve their legal needs.
Finally, regulating mediation through UPL is counterproductive
to the developing ethic of problem-solving for lawyers. Embracing a
new ethic that values collaboration and accommodation on the one
hand, while suppressing competition from non-lawyers in mediation
practice on the other, leads to a schizophrenic type of existence that
will prove untenable in the long run for both the legal profession and
the emerging mediation profession. We need a new way forward together. In the following section, I sketch a framework for reform.
234.

STULBERG, TAKING CHARGE,

supra note 232.

235. Id.
236. Jill Schachner Chanen, Mediation for the Masses, A.B.A. J., July 1999, at 20
(quoting remarks of Judge Rebecca Albrecht of the Superior Court of Arizona in Phoenix). See also PHILLIPS, supra note 53 at 219 (suggesting that mediation is a good
process for workman's compensation cases).
237. For a more detailed discussion of this problem see Jacqueline Nolan-Haley,
Informed Consent in Mediation: A Guiding Principle for Truly Educated Decisionmaking, 74 NOTRE DAME L. REV. 775 (1999) [hereinafter Nolan-Haley, Informed
Consentl.
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I. A

IV

THE WAY FORWARD

TRUE PROBLEM-SOLVING PERSPECTIVE FOR LAWYERS

Our professional compasses need to be adjusted towards a powersharing and problem-solving orientation. Competition between lawyers and non-lawyers for clients and fees has blurred our professional
vision. 238 As a result, debates about the boundaries of law practice
and mediation have occurred largely at a distance from the parties
being served and from the goals of justice and fairness. Driven by
economics, power struggles and politics, discussions and arguments
about the philosophical nature of mediation have turned into turf
battles and are, consequently, stumbling and groping for direction.
A problem-solving perspective requires input from the multiple
fields that comprise the emerging mediation profession and collaboration with the range of perspectives that is represented. 2 39 We then
can focus combined energies on the needs of parties being served in
240
mediation, both the unrepresented as well as the represented.
Boundary conflict questions between lawyers and non-lawyers can be
reframed to ask basic problem-solving questions: What are the public's needs and interests? What options respond to these interests?
Which options are most durable and readily understood? Power
sharing requires a collaborative search for answers to these questions
by both the legal and dispute resolution professions. In the long run,
this approach offers more promise for justice.
II.

AFFIRMING COMMON FOUNDATIONAL PRINCIPLES

Justice, fairness and resolution, presumably the goals of most
parties who are served in mediation, are supported by three foundational principles-process quality, neutral competency and informed
238.

As Martha W. Barnett, President of the American Bar Association, recently

noted:
[Tioday, as the legal profession has evolved with modern economics, so has

the typical lawyer, from statesman to businessman. Society has changed as
well. We are more consumer oriented and so is the law. The proliferation of
lawyers, not to mention the ever-increasing number of non-lawyers who want
to offer legal services, has created intense competition for clients and fees.
Martha W. Barnett, Keynote Address, 52 S.C. L. REV. 453, 455 (2001).
239. See supra notes 32, 51-55 and accompanying text.
240. In this regard, lawyers might reconsider the ideal that law practice should
serve the public interest. See Steven H. Goldberg, Bringing the Practice to the Classroom: An Approach to the ProfessionalismProblem, 50 J. LEG. ED. 414, 416-17 (2000)
(quoting Roger C. Cramton, On Giving Meaning to "Professionalism,"in TEACHING
AND LEARNING PROFESSIONALISM 19 (1997)).
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consent. The quality principle relates to process integrity and requires that parties perceive the dispute resolution process as fair
whether or not an agreement is reached. 24 1 The principle of neutral
competency is self-evident and flows from the quality principlethose who serve as mediators and neutrals must be knowledgeable in
all aspects of managing the process and must meet the reasonable
expectations of the parties regarding substantive competency. Finally, the principle of informed consent in mediation requires both
process and outcome consent. Parties give their consent not only to
participating in the mediation process but also to the outcome that is
achieved. 24 2 Outcome consent based on justice and fairness principles requires educated decision-making. Without the ability to engage in informed decision-making, mediation is a crapshoot and
24 3
parties may achieve results that are neither fair nor just.
The goals of process quality and neutral competency, 24 4 while
presenting on-going implementation challenges, are much more easily achieved than adherence to the principle of informed consent. Despite agreement in principle among legal and dispute resolution
professionals about the importance of informed consent in mediation,
as a matter of practice it is frequently an illusory principle. This is
due in large measure to the threat of UPL enforcement. 24 5 Non-lawyer mediators who inform parties' decision-making, whether by offering them legal information, helping them develop options based on an
understanding of the relevant law, or engaging in other law-related
activities, are vulnerable. In some jurisdictions, some or all of these
behaviors may be considered the practice of law. How many non-lawyer mediators are willing to risk exposure to UPL enforcement in the
2 46
name of fidelity to the principle of informed consent?
241. See STUART HAMPSHIRE, JUSTICE IS CONFLICT 7-10 (2000). Settlement in ADR
processes do not necessarily result in justice. Cf Jules Coleman and Charles Silver,
Justice in Settlements, 4 Soc. PHIL. & POL'Y 102, 103 (1986) (discussing advantages of
trials that cannot be obtained through settlement). See generally KENNETH KRESSEL
& DEAN G. PRUITT, MEDIATION RESEARCH: THE PROCESS AND EFFECTIVENESS OF THIRDPARTY INTERVENTION (1989).

242.
243.
244.

See Nolan-Haley, Informed Consent, supra note 237.
E.g., Wright v. Brockett, 571 N.Y.S.2d 660 (1991).
Process quality and neutral competency are achieved through systems design

training programs, state ADR offices, etc.
245. Other reasons for informed consent deficiencies in mediation practice are
similar to those that exist in medical practice-people do not understand the concept
or medical personnel do not take the time to make it part of the process.
246. See supra text accompanying notes 104-06 (discussing penalties for UPL
violations).
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The legal profession should realize that power-sharing with
mediators and other dispute resolution professionals is inevitable.
Barbara Philips makes the point quite clear: "It is not whether to
begin to share power and to experience the vast increase in real
power that brings, but how we will approach it that is the most obvious step in moving away from power-based and rights-based approaches and toward interest-based approaches and beyond.

'24 7

The

reality of mediation practice is that both lawyers and non-lawyers
mediate. The question is not about who owns or controls mediation
but rather how we should regulate it and protect parties in ways that
safeguard the core values of both the legal profession and the emerging mediation professions as well as the public. It is time, then, to
shift from a positional doctrinaire perspective with UPL rules in mediation and move towards power-sharing and problem-solving. This
should bring us in a new direction, closer to the parties whom the
rules are designed to protect. Then we can develop policies and practices that truly respond to their needs.
III.

FRAMEWORK FOR REFORM

Given the debate on what constitutes the legitimate practice of
mediation 248 and the ambiguity on what constitutes the legitimate
practice of law, 2 49 controlling the emerging profession of mediation
with the norms of the legal profession creates turf battles and hardly
seems an ideal way forward. The problem with turf battles in mediation practice is that the public, particularly unrepresented parties,
often loses out. Energies that are better spent on more productive
2 50
endeavors are wasted.
A more ideal way forward is to move in a problem-solving direction, focus on the underlying needs and interests of the parties served
in mediation, and then work to devise solutions that respond to those
needs and interests. First, we should consider how the UPL doctrine
could be reformed to allow quality mediation practices without losing
the protections for consumers that this doctrine was designed to provide. Specifically, mediation practice needs to be defined and regulated in ways that: (1) satisfy the legitimate consumer protection
247. PHILLIPS, supra note 53, at 265.
248. See supra text accompanying notes 204-10.
249. See Linda Galler, "Practiceof Law" in the New Millennium: New Roles, New
Rules, But No Definitions, 72 TEMP. L. REV. 1001, 1005-07 (1999); see also supra text
accompanying notes 88-98.
250. See infra text accompanying notes 301-12. It is also an inefficient mechanism

to regulate ADR practice.
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concerns of UPL regulation; (2) encourage creativity and problemsolving in resolving conflict; and (3) to the extent that legal rights
are involved, keep the quality of justice at a high level. This task
should begin with a rethinking of UPL regulations as they are currently applied to mediation practice.
Once the legal profession is loosened from its fixation with UPL
enforcement activity, the second task is to identify the unique skills
and values that lawyers bring to the developing mediation profession.
The legal profession can then consider how it can use these skills and
values to improve mediation practice, and contribute to formulating
good public policy in mediation, particularly as it affects the justice
system.
IV.

RETHINKING

UPL REGULATIONS IN MEDIATION: THE "PRIMARY
PURPOSE" APPROACH

As discussed earlier, there are numerous activities within the
mediation process that may be interpreted to be the practice of law
even though mediators do not consider practicing law as central to
their work. 2 5 1 Mediators attach to these activities a variety of dispute resolution technique labels such as reality-testing, framing, reframing or testing for understanding of consequences. While the
purpose of these semantic endeavors is rarely an effort to deliberately
disguise practice of law behaviors, the situation does have a somewhat disingenuous flavor. As one scholar has aptly noted, mediators
are coy about what they do in this area. 2 52 Their coyness arises, however, from the necessity of avoiding UPL exposure.
The time has come for more honesty about our actions in mediation practice. Rather than engage in the considerable semantic gymnastics that are required to separate particular mediator behaviors
from the practice of law, we should plainly identify mediator behaviors. This means understanding that in conducting a mediation session, some non-lawyer mediators may cross-over into what has
traditionally been the exclusive practice domain of lawyers. Instead
of immediately jumping to the default position of UPL enforcement,
however, we should pause and consider the essential purpose of the
251. See supra text accompanying notes 211-22. Mediators often assist pro se parties in mediation sessions. In an earlier article, I identified four types of legal assistance that unrepresented parties typically request: administrative, informational,
analytical, and strategic. See Nolan-Haley, Court Mediation, supra note 182.
252. Marjorie Corman Aaron & David Hoffer, Decision Analysis as a Method of

Evaluating the Trial Alternative, in GoLANN, supra note 216, at 269-70.
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mediator's activities. If the mediator's primary goal is to assist parties in their negotiations so that they can arrive at their own settlement, then any legal analysis and judgment offered by the mediator
should not be considered a necessary part of the mediation process
and UPL rules should not be applied. In this case, self-determination
remains a core value in the mediation process. Alternatively, if the
mediator's goals include advising parties as to what their settlement
should be or guiding them towards a particular result, then legal
analysis and judgment may be considered part of the primary purpose of the mediation. In the latter case, UPL restrictions would apply. Thus, if competent, non-lawyer mediators wander close to the
boundaries of law practice that should be the beginning, not the end,
of the UPL inquiry. As long as legal analysis and judgment are not
part of the primarypurpose of the mediator's activity, then a preferable approach would be to modify UPL rules and exempt the mediator's conduct from UPL regulation. It may well be that in some cases,
non-lawyer mediators will offer better legal assistance than the average person admitted to a state bar. In commenting on a tax accountant's legal advice on a tax matter, Professor Wolfram noted, "it is
often simply untrue that a non-lawyer's legal advice is less sound
'2 53
than a lawyer's.
This proposal assumes that the parties give informed consent to
the mediator's approach.2 54 Thus, it is consistent with most of the
regulation to date which is built on disclosure. 25 5 Finally, this proposal assumes that the non-lawyer mediator is competent to offer legal
assistance, whereas under traditional UPL structures, only lawyers
would be competent.

supra note 103, at 839 n.91. See also RONALD BERNSTEIN & DEREK
155-56 (1993) (discussing the benefits of
representation by lay advocates in arbitration); Denckla, supra note 9, at 2594 (indicating that some non-lawyer specialists may offer superior performance in some tasks
than do lawyers); HERBERT M. KRITZER, THE JUSTICE BROKER: LAWYERS AND ORDINARY
LITIGATION 170-76 (1990) (concluding that, in civil litigation, "[plaraprofessionals ...
might be as effective and less expensive than legal professionals in handling routine
cases of personal and property injury or routine contract disputes"); HERBERT M.
KRITZER, LEGAL ADvOCACY, supra note 166 (study of lawyer and nonlawyer advocates
in three different settings).
254. See Nolan-Haley, Informed Consent, supra note 237.
255. Va. Sup. Ct. Prof. Resp. Rule 2.11 (2001) (lawyer-mediator shall consult with
parties prior to mediation session regarding approach, style and subject matter expertise); CPR-Georgetown Commission on Ethics and Standards of Practice in ADR:
Principles for ADR Provider Organizations (June 2000) available at http://www.
cpradr.org.
253.
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The primarypurpose approach is similar in some respects to the
"incidental legal services" test used by courts in traditional UPL enforcement. 2 56 That test focuses on whether the behavior alleged to
constitute a UPL violation "is simply an adjunct to a routine in the
business or commercial world that is not itself law practice." 25 7 A
common example found in court cases is that of a real estate agent
who completes forms in a closing transaction. 25 8 Courts have held

that form work is "incidental" to the practice of real estate brokering
and as long as no separate fee is charged for the form work, there is
no UPL violation. The "incidental" test has also been applied by
courts to the activities of accountants who are permitted to go further

into areas of traditional law practice and actually give advice on legal
2 59
questions.
The suggestion that non-lawyer mediators' peripheral "practice
of law" activities be exempt from UPL regulation is hardly a radical
proposal. 260 Numerous scholars have called for the deregulation of
the practice of law in several contexts 26 1 and some have urged the
abolition of UPL restrictions altogether. 2 62 Moreover, in other countries non-lawyers are permitted to perform many functions that are
256. See supra text accompanying notes 125-27 (discussion of tests used by
courts). The primarypurpose test, however, does not ignore the interest in protecting
the public welfare, one of the criticisms of the incidental services test. See Agran v.
Shapiro, 273 P.2d at 625. Mediators who offer parties legal assistance must be competent to do so.
257. WOLFRAM, supra note 103, at 836.
258. Susan B. Schwab, BringingDown the Bar: Accountants Challenge Meaningof
Unauthorized Practice, 21 CAaDozo L. REV. 1425, 1447 n.123 (2000).
259. The kinds of questions that accountants answer are quite basic. However,
some scholars have observed that considerable leeway is provided through the incidental test, "The incidental analysis is quite liberal because it does not prohibit accountants from resolving legal questions for their clients as part of their ordinary
services." Schwab, supra note 258, at 1448. For an application of an "incidental" test
to lawyer-mediators see Va. Sup. Ct. Prof. Resp. Rule 2.11(D)(2001) which provides:
A lawyer-mediator may offer evaluation of, for example, strengths and weaknesses of positions, assess the value and cost of alternatives to settlement or
assess the barriers to settlement (collectively referred to as evaluation) only
if such evaluation is incidental to the facilitative role and does not interfere
with the lawyer-mediator's impartiality or the self-determination of parties.
260. It is interesting to note that persons not admitted to practice law may serve
as judges in the informal courts in some states. In New York, for example, the requirements for town and village justices are to take a thirty five hour educational
program, followed by a twelve hour advanced course and an annual update. See Enhancing Public Trust and Confidence in the Legal System, N.Y. St. B.A. Spec. Comm.
on Public Trust and Confidence in the Legal System, Rep. to the H.D., 52, 53 (October
2000). For a criticism of this situation and recommendation for change, see id at 52,
53.
261. See sources cited supra in note 157.
262. Id.
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typically limited to lawyers in the United States. 263 Reports of re264
sulting harm to consumers are rare.

The primary purpose approach allows the legal profession to
work collaboratively with dispute resolution professionals which is
preferable to the current practice of sniping at them with UPL bullets. It reflects what Herbert Kritzer describes as the phenomenon of
post-professionalism or the loss of exclusive control by members of a

particular profession. 265 The marginalization of lawyers through
2 66
cyberspace developments is an example of what Kritzer describes.

No longer does the legal profession have exclusive control of dispensing "law" to the public. Legal information is freely available on the

"law"
Internet and on-line ADR services aggressively compete for
business. 2 6 7 Some scholars have even suggested that law school
faculty promote public information projects by collaborating with spe-

cialists from other professional disciplines to provide online public education materials.
A.

268

New Directionsfor Specialization

In arguing for a reform of UPL rules in mediation, I do not advocate abandonment of the UPL doctrine, nor am I advocating a blanket endorsement of non-lawyers offering legal services at random.

Non-lawyer-mediators should be allowed to give legal assistance only
when they are competent to do so either because of their specific
263. See, e.g., KRITZER, LEGAL ADVOCACY, supra note 166, at 2-3, 202 (discussing
activities in England); Dzienkowski & Peroni, supra note 7, at 113.
264. Dzienkowski & Peroni, supra note 7, at n.155.
265. Kritzer defines post-professionalism in reference to the defining characteristics of professions as "exclusive occupational groups and the application of abstract
knowledge . . . [plostprofessionalism refers to the loss of exclusivity combined with
routinizing the application of knowledge through a combination of increased specialization and reliance on information technology. The result is that services previously
provided only by members of professions can now be delivered by specialized nonprofessionals." KRITZER, LEGAL ADVOCACY, supra note 166, at 217 (1998). To a lesser
extent, this notion can also be understood as a part of what Carroll Seron calls the
concept of postindustrialism where "legal entrepreneurs push the boundaries of the
norms of professionalism and incorporate a diversity of postindustrial designs." CARROLL SERON, THE BUSINESS OF PRACTICING LAW: THE WORK LIVES OF SOLO AND SMALL-

FIRM ATTORNEYS 19-30 (1996).
266. See generally LARRY LESSIG, CODE: AND OTHER LAWS OF CYBERSPACE (1999).
267. It should come as no surprise that the issues generated by dispute resolution
developments in cyberspace are now the subject of an ABA Task Force. See American
Bar Association Task Force on E-commerce & Alternative Dispute Resolution: Draft
Final Report & Concept Paper (April 5, 2002) availableat http://www.law.washington.
edu/aba-eADR (last visited April 9, 2002).
268. Stephen M. Johnson, www.legaleducation.edu, Using Technology to Educate
the Public, 50 J. LEGAL EDUC. 393 (2000).

Harvard Negotiation Law Review

[Vol. 7:235

background or as a result of specialized training. Informed consent
and mediator competency are key factors in implementing the revised UPL framework. Mediators who offer legal assistance must be
competent to do so. They must explain their approach to the parties
and then obtain their informed consent. This suggests new directions
26 9
for mediator training and specialization in substantive law areas.
It also allows sound distinctions to be made to enforce differences in
practice specialties in mediation and allows law-trained mediators to
make more informed referrals to attorneys. Examples of mediation
training projects that provide substantive law components include
employment dispute programs,2 7 0 Americans with Disabilities Act
dispute programs, 2 7 1 landlord and tenant programs in housing
courts, custody and visitation programs in family courts 272 and special education mediation.2 7 3 Given the contextual nature of mediation, the possibilities for specialized training are endless. The
purpose of specialized legal training is not to transform non-lawyer
269. Specialization in community problem-solving has been suggested by Attorney
General Janet Reno as a way of providing access to justice for the poor. See Janet
Reno, Lawyers as Problem-Solvers:Keynote Address to the AALS, 49 J. LEGAL EDUC.
5, 12 (1999).
270. See, e.g., Richard C. Reuben, Alliance Works to Bring Mediator Training to
New Level, Disp. RESOL. MAG., Fall 2000, at 28 (describing a project called National
Alliance for Education in Dispute Resolution that adds a substantive law component
to traditional 40 hour process skills mediation training). See also The Alliance for
Education in Dispute Resolution website, at http://www.ilr.cornell.edu/alliance. A recent New York University School of Law brochure for the School's Center for Labor
and Employment Law, Program on Employment Law and Mediator Skills Training
for ADR Neutrals, June 18-22, 2001 shows that the following legal subjects are
taught: sexual harassment law and theory, disability discrimination law and theory,
employee benefits law and theory, age discrimination law and theory. The training
program is offered to both lawyers and non-lawyers with strong employment or ADR
experience. (Brochure on file with the author).
271. The Americans with Disabilities Act (ADA) encourages the use of ADR
processes including mediation, to resolve disputes. 42 U.S.C. § 36.506 (1994). See
ADA Mediation Guidelines, at http://www.cardozo.yu.edu/cojcr (last visited Aug. 8,
2001). See also an additional set of ADA guidelines by Peter Maida, Practice Standards for ADA Mediators, Key Bridge Foundation Center for Mediation, at www.key
bridge.org.
272. See Model Standards of Practice for Family and Divorce Mediation, Standard
II A (1) (August 2000) ("A family mediator shall be qualified by education and training to undertake the mediation. A. To perform the family mediator's role, a mediator
should: 1. have knowledge of family law..."), Model Standardsof Practicefor Family
and Divorce Mediation,35 FAMILY LAW Q. 27, 30 (2001). See also mediation programs
discussed in Harges, supra note 34.
273. The Individuals with Disabilities Education Act (IDEA) requires that
mediators be "knowledgeable in laws and regulations relating to the provision of special education and related services." Individuals with Disabilities Education Act
Amendments of 1997, Publ. L. No. 105-17, § 615(e)(2)(C), 111 Stat. 37, 90 (1997) (codified at 20 U.S.C. § 1415 (Supp. IV 1998)). See Jonathan A. Beyer, A Modest Proposal:
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mediators into ad hoc lawyers. Rather, it is to give mediators greater
familiarity with the substantive aspects of a dispute and thus en274
hance their competence qua mediators.
B. Regulatory Structures
Under a modified UPL regime in mediation, regulatory structures would assume increased importance. Already, there are many
efforts underway to regulate the mediation profession, but much of
this is a work-in-progress awaiting further empirical study.
In crafting regulations to protect mediation consumers, numerous questions arise. 2 75 Should regulation take the form of individual,
profession-based rules or universal norms applicable to both lawyers
and non-lawyer neutrals?2 76 Should separate norms be created for
mandatory mediation programs? Who should be in control of
27 7
rulemaking operations? What should be the content of training?
Who should conduct training? In agreements where legal rights may
be implicated, should court approval be required, even if mediation
takes place outside of the court setting?278 What should be the standard of mediator liability? 27 9

If the

activities

of non-lawyer

mediators slip into the practice of law and harm consumers, should
28 0
they be liable in the same manner as attorneys?
Mediating IDEA Disputes Without Splitting the Baby, 28 J.L. & EDuc. 37 (1999) (proposing that mediators with knowledge of substantive law be allowed to use evaluative
techniques in special education mediation). But see Perry Zirkel, Does Beyer Provide

a Cure for the IDEA Mediation Baby? 30 J.L. & EDuc. 123 (2001); Goldberg, supra
note 223 (criticizing Beyer's proposal).
274. Joseph B. Stulberg, TrainingIntervenors for ADR Processes, 81 Ky. L.J. 977,
990 (1993) ("mediator cannot handicap the discussions through ignorance of the substantive milieu in which the controversy occurs.")
275. For an enlightening proposal to protect parties in court-connected mediation,
see Nancy A. Welsh, The Thinning Vision of Self-Determination in Court-Connected
Mediation: The Inevitable Price of Institutionalization?,6 HARv. NEGOT. L. REV. 1
(2001) (proposing a three day cooling off period after parties have entered into a mediation agreement).
276. Compare John Q. Barrett, A Post-Conference Reflection on Separate Ethical
Aspirations for ADR's Not-So-Separate Practitioners,38 S. TEX. L. REV. 705, 710-11
(1997) (opposing uniform ethical standards for ADR neutrals), with Gislason, supra
note 38 (advocating universal code of ethics for ADR neutrals in Minnesota).
277. Certainly, where there is a likelihood that legal issues may be involved, there
should be a higher level of competency required of mediators.
278. This might occur, for example in community dispute resolution centers.
279. Currently, many ADR neutrals enjoy qualified civil immunity. See, e.g., COLE
ET AL., supra note 35, at Ch. 11. See also Amanda K. Esquibel, The Case of the Conflicted Mediator: An Argument for Liability and Against Immunity, 31 RUTGERS L.J.
131, 156 (1999).
280. Brown, supra note 34, at 784 (suggesting a private cause of action of complaints against ADR neutrals based on improper conduct).
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21
There is much work being done to address these questions.
The answers are not easily obtainable, but with the enactment of ethical codes for neutrals in several states we can begin to learn what
2
works. 82

C.

Benefits of UPL Reform in Mediation

The proposed framework for modifying UPL rules in mediation is
a corrective mechanism. It enhances the goals of fairness and justice
and supports the principles of competency, quality and informed consent in mediation. First, easing UPL restrictions in mediation allows
all mediators, not just those who are attorneys, to give parties legal
assistance that may contribute to informed decision-making. While
this may not substantially affect parties who are represented by
counsel, it does substantially affect the majority of Americans who
cannot afford legal counsel. 2s 3 The ability to engage in educated decision-making may have significant effects on the participants' perceived fairness of the mediation process and satisfaction with the
28 4
outcome.
281. A helpful guide in determining an appropriate regulatory structure is found
in the ABA, Nonlawyer Activity in Law-Related Situations: A Report with Recommendations, cited in Bertelli, supra note 157, at 40: "Criteria ...should include the risk of
harm these activities present, whether consumers can evaluate providers' qualifications, and whether the net effect of regulating the activities will be a benefit to the
public."
282. The Minnesota Supreme Court has enacted a Code of Ethics which applies to
both lawyer and non-lawyer neutrals practicing in court-annexed ADR. MINN. GEN.
R. PRAc. 114 app. See also FLA.R. CERTIFIED & CT. APPOINTED MEDIATORS 10. For an
interesting discussion on the necessity for increased training see Eric R. Galton and
Kimberlee K. Kovach, Essays, Texas ADR: A Future So Bright We Gotta Wear Shades,
31 ST. MARY'S L.J. 949 (2000) wherein the authors, experienced mediators and trainers, argue:
Based upon our own and our colleagues experiences spanning nearly two decades, we believe that the statutorily required forty-hour training originally
designed to provide a quick supply of neutrals primarily for volunteer work
in a community setting, is grossly inadequate to prepare mediators and other
neutrals for the private practice of dispute resolution let alone for specialized
matters such as family law or public policy disputes.
Id. at 976-77.
283. In a study of special education mediation, Goldberg and Kuriloff found that
parties equated process fairness with having an attorney present in mediation and
reported greater satisfaction with the agreement where they were represented by attorneys. Peter J. Kuriloff & Steven S. Goldberg, Is Mediation A Fair Way to Resolve
Special EducationDisputes? First EmpiricalFindings, 2 HARv.NEGOT. L. REV. 35, 55
(1997). See also Goldberg, supra note 223, at 129 (remarking that in special education
mediation, parents who have an attorney "feel more fairly treated than parents who
represent themselves or have a parent advocate").
284. Recent empirical studies suggest that parties were more likely to perceive
mediation as fair when mediators offered evaluations in a case. Roselle L. Wissler, To
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As I have discussed earlier, one of the problems with UPL restrictions is that they may prevent unrepresented parties from receiving the assistance they need to engage in informed decisionmaking in mediation. 28 5 I am not suggesting here that allowing nonlawyer mediators to give legal assistance in mediation is the answer
to the plight of pro se parties. The pro se problem is a systemic one
that calls for radical changes by many groups, including the legal profession. 28 6 However, in situations where mediators in a particular
program could be trained in the relevant substantive law and thus
possess legal knowledge that may be helpful to parties' decision-making, they should be allowed to share that knowledge with the parties. 28 7 Giving pro se parties legal assistance enables them to make

their own decisions and the end result honors a core value of mediation-self-determination.
My proposal to modify UPL rules in mediation is not simply a
"default" provision for the poor and unrepresented. 28 8 While it benefits them, there are also other benefits. First, a modified UPL regime
in mediation allows the parties' negotiations to flow and develop with
continuity. In any given mediation this may prevent impasse and
Evaluate or Facilitate?,A.B.A. Disp. RESOL. MAG., Winter 2001, at 35 (reporting on
four recent studies of mediation in civil and domestic relations cases with mediators
that included lawyers as well as non-lawyers).
285. See supra text accompanying notes 232-37.
286. Some members of the legal profession have responded to the problem by advocating the concept of unbundled legal services in both the litigation and mediation
contexts. See Symposium, Unbundled Legal Services and Unrepresented Family
Court Litigants, 40 FAM. CT. REV. 13 (January 2002). Law school clinical programs
have also been active in attempting to respond to the problems of pro se parties. See
Michael Millemann et al., Limited Service Representation and Access to Justice:An
Experiment, 11 AMER. J. FAM. L. 1 (1997) (describing a University of Maryland law
clinic providing limited legal advice to clients); Margaret Martin Barry, Accessing
Justice:Are Pro Se Clinics a Reasonable Response to the Lack of Pro Bono Legal Services and Should Law School Clinics Conduct Them?, 67 FORDHAM L. REV. 1879
(1999) (discussing some programs for pro se parties and public education programs on
divorce procedures at Catholic University); Antoinette Sedillo Lopez, Learning
Through Service in a Clinical Setting: The Effect of Specialization on Social Justice
and Skills Training, 7 CLINICAL L. REV. 307, 315-16 (2001) (describing efforts to create educational materials in a community lawyering program at the University of
New Mexico).
287. Of course, the parties must be aware of the limitations of non-lawyers legal
assistance.
288. We have hardly begun to exhaust possibilities for providing legal services in
this country. Perhaps this is because we have been so busy guarding our turf or because we have not focused on the challenge with any determined effort to alleviate the
problem. Relaxing UPL regulations in mediation is one step in the direction of creating a climate of cooperation between professions that can lead to greater help for alleviating the legal problems of the poor.
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move the parties closer to settlement, which presumably is the goal
that most parties seek in mediation.
Second, permitting qualified non-lawyer mediators to offer legal
assistance may prevent what John Wade has referred to as the "wilderness factor" in mediation practice, that is, the emotional exhaustion that results when parties are sent out from one professional in
search of another. 28 9 As Wade describes the phenomenon-" [a] mediator may experience a momentary glow of ethical righteousness when
referring a client away to obtain independent specialized advice.
However, the demoralized client may go away in silent despair."2 9 °
In such a case, what has been achieved?
Third, permitting mediators to offer legal assistance makes the
process more honest. It eliminates the "Alice-in-Wonderland" element, where mediators lump all sorts of law-related activities under
the "agent of reality" umbrella and pretend that it has nothing to do
291
with the practice of law.

Finally, the primary purpose test promotes quality mediation
practice while preserving lawyers' expertise for consumers. Allowing
competent mediators to practice outside the haunting shadow of UPL
regulations gives mediation consumers greater choices in the selection of neutrals. Lawyer-mediators still retain an important role in
legal disputes. Where problems are bound up with significant legal
claims, consumers are able to choose lawyer specialists as their
neutrals.
D.

Objections

Modifying UPL regulations in mediation must be carried out
with caution. When mediators give legal assistance to parties, it
threatens neutrality, a core value in the mediation process. 2 92 Certainly, what Professor Leonard Riskin has observed in connection
with lawyer-mediators engaged in this behavior is equally true of
289. Wade, supra note 213.
290. Wade describes this as "the financial reality for many impoverished clients
that no competent alternative sources of advice are available." Wade, supra note 213,
at 287. He notes that this situation may take place at the same time "With a client's
emotional exhaustion which follows from being 'sent away' from one skilled helper in
search of another." Id at 288.
291. See supra text accompanying notes 229-31 (discussing how mediators avoid
UPL charges).
292. See Joseph B. Stulberg, The Theory and Practice of Mediation: A Reply to
Professor Susskind, 6 VT. L. REV. 85, 86 (1981).
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non-lawyer mediators-it can be problematic. 29 3 The selection of certain legal information that will assist parties in their decision-making, can indicate favoritism toward one of the parties. Likewise,
decisions not to share specific legal information with the parties may
indicate a bias that impairs the mediator's neutrality. It is not clear,
2 94
however, that neutrality is a universal principle in mediation.
Scholars have observed that cultures differ in approaches to this
principle. 2 95 Moreover, recent empirical studies suggest that participants experience greater perceptions of fairness when mediators engage in evaluative behaviors. 29 6 Thus, while we still need to explore
ways to manage the tensions between neutrality and fairness, the
mediator's primary concern should be to uphold the integrity of the
process.
A final objection relates to the need to protect consumers. It may
be argued that allowing non-lawyers to engage in law-related activities as part of the mediation process will be harmful to some disputing parties who may rely on the mediator as a type of legal counselor.
Support for this claim is weak. First, competent and qualified
mediators do not pretend to be lawyers, nor do they prey upon an
unknowing public. 2 97 Rather, they try to help parties resolve
problems within a broad framework of values that may include law.
Second, the limited empirical research in this area shows little harm
298
to mediation consumers from UPL violations by non-lawyers.
293. Professor Riskin, writing largely in the context of divorce mediation, describes such neutral lawyering as "unusual, problematical, and perhaps even dangerous if not conducted carefully." Leonard L. Riskin, Toward New Standardsfor the
Neutral Lawyer in Mediation, 26 ARiz. L. REv. 329, 351 (1984).
294. While neutrality is a primary value in mediation, it may not be an absolute
one. Some scholars, notably Sara Cobb and Janet Riflkin, have noted that there are
various degrees of neutrality. See Nolan-Haley, Informed Consent, supra note 237, at
837 (discussing neutrality concerns with giving legal information to unrepresented
parties).
295. Lande, Sophisticated Mediation Theory, supra note 211, at 332.
296. See Wissler, supra note 284.
297. In examining the relationship of UPL regulations to mediation practice, it is
useful to recall that the origins of the UPL doctrine grew out of an effort to protect
consumers from non-lawyers who pretended to be lawyers. These non-lawyers were
considered imposters or shysters preying upon an unwitting public. See supra text
accompanying notes 112-20.
298. The author has conducted a preliminary survey of state UPLADR regulation
over the last two years. Out of thirty states responding, twenty-three states reported
that they received no complaints regarding any harm resulting to parties from nonlawyers charged with the unauthorized practice of law in mediation (Alabama,
Alaska, Arkansas, Florida, Georgia, Idaho, Illinois, Indiana, Iowa, Kentucky, Louisiana, Michigan, Missouri, Montana, New Hampshire, New Jersey, Ohio, Oklahoma,
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There is evidence, however, that a lack of legal information in media29 9
tion can be harmful to parties.
V.

RESPONDING TO THE NEEDS OF AN EMERGING PROFESSION

Released from the rigid ties that bind and blind in professional
turf wars with non-lawyers, lawyers are free to respond to the needs
of the emerging mediation profession. Two questions arise in this regard: 1) what do lawyers, both as advocates and mediators imbued
with a problem-solving orientation, have to offer, and 2) what can
they gain from power-sharing and collaboration with non-lawyers?
In examining the elements of traditional lawyers' values and
skills that continue to be important in a modified UPL atmosphere, it
is clear that lawyers can bring a perspective and wisdom based on an
understanding of the law that non-lawyers will never have. Beyond
this obvious point, the unique value that lawyers bring to the mediation table is their long experience in developing professional ethics
systems. Professional responsibility has been referred to as the
"crown jewel" of the U.S. legal system. 30 0 Ethics development in
ADR and mediation, on the other hand, is nascent. Thus, an important area where lawyers with a problem-solving perspective can
make a difference is in helping to develop a professional ethics regime
for mediation.
As mediation develops into a distinct profession, there are several efforts being made at the state and national level to certify
mediators and develop codes of ethics. 30 1 Relaxation of UPL regulations in mediation frees the legal and dispute resolution professions
to work collaboratively and address ethics issues that really matter.
These include problems such as honoring confidentiality, 30 2 dealing
with deception 30 3 and preventing mediator coercion. 30 4 It also frees
Texas, Vermont, West Virginia, Wisconsin and Wyoming. Five states reported receiving UPL/ADR complaints (Hawaii, Nevada, North Carolina, Rhode Island and Utah)
and two states reported actual harm to parties as a result of UPL violations in mediation (Colorado and Virginia). The study is on file with the author. See also supra note
173.
299. See generally Wright v. Brockett, 571 N.Y.S.2d 660 (1991).
300. See Mary C. Daly, The Dichotomy Between Standardsand Rules: A New Way
of Understandingthe Differences In Perceptions of Lawyer Codes of Conduct by U.S.
and Foreign Lawyers, 32 VAND.J. TRANSNAT'L L. 1117, 1145 (1999).
301. See supra text accompanying notes 37-41.
302. See e.g., Ellen E. Deason, The Quest for Uniformity In Mediation Confidentiality: Foolish Consistency or Crucial Predictability,85 MARQ. L. REV. 79, 81-84 (2001)
(discussing the value of confidentiality in mediation).
303. John W. Cooley, Defining the Ethical Limits of Acceptable Deception in Mediation, BRIEF: J. DUPAGE COUNTY B. ASS'N, Aug. 1998, at 29, ("Consensual deception is
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lawyers to use their expertise in crafting new ethical rules for representing parties in mediation. Mediation advocacy is an underdevel30 5
oped field.
There are commonalities between the professions that should be
explored. The core values of the legal profession (loyalty, confidenti-

ality, independence of judgment, competence, and improvement of
the profession) correlate generally with many of those in the emerging mediation profession. 30 6 Mediators are expected to follow a code

of ethics, and in some states they are certified and must follow state
ethical rules as well. Confidentiality must be honored in nediation
in some form,30 7 and mediators are required to avoid conflicts of
30 8
interest.
the essence of caucused mediation.") availableat http://www.mediate.com/articles/cooleyl.cfm; See generally John W. Cooley, Mediation Magic: Its Use and Abuse, 29 Loy.
U. Cm. L.J. 1 (1997) (using the analogy of magic and the role of the magician to discuss how deceit and illusion occur in mediation).
304. See Alan v. Leal, 27 F. Supp. 2d 945 (S.D. Tex. 1998). This case represents a
striking example of professional misconduct. The plaintiffs allegations of mediator
coercion were that the mediator had "forced" her and her husband to settle and that
he had misled them. Even though the plaintiffs attorney was present during the
mediation, she claimed that she was coerced and intimidated into signing the settlement agreement. Perhaps the most troubling aspect of this case is the reported response of one of the authors of an Amicus Curiae Brief filed in the case by the
Association of Attorney Mediators that, "[wihat some people might consider a little
bullying is really just part of how mediation works." Id. at 947-48.
305. See e.g., Kimberlee K. Kovach, New Wine Requires New Wineskins: Transforming Lawyer Ethics for Effective Representationin a Non-Adversarial Approach to
Problem-Solving, 28 FoRDH"A URBAN L. J. 935 (2001); Nolan-Haley, Lawyers & Clients, supra note 70 (arguing against adversarial behaviors in mediation); Jean Sternlight, Lawyers' Representation of Clients in Mediation: Using Economics and
Psychology to StructureAdvocacy in a NonadversarialSetting, 14 OHIo ST. J. ON Disp.
RESOL. 269 (1999) (discussing separate responsibilities of lawyer and client depending
upon client needs and barriers to settlement).
306. With lawyers now acting as third party neutrals, working with non-lawyers
in multidisciplinary practice, we may need to add to the list of core values. Certainly
one value that we might consider adding is protection of the public interest.
307. Joint Code for Mediators, Standard V provides, "A mediator shall maintain
the reasonable expectations of the parties with regard to confidentiality." Codes of
Ethics and Standards of Conduct for Mediators, Rogers & McEwen, supra note 97.
Similar provisions for confidentiality are found in the Model Standards of Practice for
Family and Divorce Mediation (August 2001). Standard VII provides, "A family mediator shall maintain the confidentiality of all information acquired in the mediation
process, unless the mediator is permitted or required to reveal the information by law
or agreement of the participants." Model Standards of Practice for Family and Divorce Mediation, 35 FAM. L.Q. 27, 33 (2001).
308. Joint Code for Mediators, Standard III. provides:
Conflicts of Interest:
A mediator shall disclose all actual and potential conflicts of interest reasonably known to the mediator. After disclosure, the mediator shall decline to
mediate unless all parties choose to retain the mediator. The need to protect
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What do lawyers have to gain from power-sharing and collaboration with the emerging mediation profession? A major benefit of
working within the larger framework of the conflict resolution field is
that there may be more for clients to achieve in mediation than just a
settlement. 30 9 When mediation is viewed narrowly as a settlementdriven process, growth opportunities may be lost. Experiences that
may offer significant benefits to clients, such as better communication and improved relationships, are undervalued. Mediation's potential for forgiveness remains untapped. While there has been some
scholarly work on the transformative powers of mediation, restorative justice and the value of apologies, 3 10 the whole area of reconcilia3 11
tion in law practice is understudied.
Finally, collaboration with other disciplines in the field of conflict
resolution offers rich benefits that come from professional dia3 13 lawyer-social worker, 31 4
logue. 3 12 The success of social justice,
and other collaborative projects3

15

suggests that much good can come

against conflicts of interest also governs conduct that occurs during and after
the mediation.
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to clients when lawyers collaborate with other professionals. Collaboration offers opportunities for learning new perspectives on the crosstransfer of knowledge. While in the past, lawyers have applied learning from legal dispute processing in ADR to political conflict, we have
not yet considered what we can learn from conflict resolution efforts
in the broader political processes. 3 16 Lessons learned from the world
of political conflict may be relevant to individual disputes faced by
clients in a number of contexts, including class actions and intractable conflict situations.
CONCLUSION

Lawyers' professional monopoly has flourished under the traditional adversarial ethic, has exerted a powerful influence over the
field of conflict resolution, and the emerging mediation profession.
This Article has examined a new framework of problem-solving for
lawyers that is slowly displacing the old framework. I have argued
that in the spirit of that new framework, we should not get stuck in
the rigidity of the UPL doctrinal position that regulates non-lawyer
mediation practice. Instead, we should reform our professional monopoly from a problem-solving perspective that will bring us closer to
the needs and interests of the parties being served in mediation.
The legal profession's recent soul-searching has led it to seek
new constructs of lawyering that have expanded both the activities
that lawyers consider to be "lawyers work" and the roster of values
that lawyers consider to be important. It would be at best ironic and
at worst disingenuous for lawyers to seek out new visions of transformative legal practice and at the same time limit the potential of
non-lawyers to engage in transformative work. If the new ethic of
problem-solving is to take hold in the legal profession, systemic
change is necessary. The time has come to recognize the powers of
collaboration and compromise. In doing so, we will help the profes317
sion to heal itself.
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